United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





MOTION TO DISMISS APPEALS AND BRIEF IN 
SUPPORT THEREOF. 


IN THE 


United States Court of Appeals 


fob the District of 


OT.VMBIA. 


Nos. 8352-8353-8354-8355 


JEANNETTE A. NOEL, Et AL., AppSUmU, 
EDSON B. OLDS, JR., ET| AL., ^ 


ROLLINS COLLEGE, a Corporation, Appellant, 

v. 

JEANNETTE A. NOEL. Et AL., Appellees. 


EDSON B. OLDS, JK., ET 


AL., Appellants, 


JEANNETTE A. NOEL. ET AL., Appellees. 

- I 

KOLIXA, Appellant, 
AL., Appellees. 


UNIVERSITY OF NORTH (LA 

v. 

JEANNETTE A. NOEL, E r 


ArtiiuIr J. Phelan, 

j 

James £\ Rooers, 

810 Colorado Building, 


AYa: 


Of Counsel: 

Ramsey Clayton, 
Nashville, Tennessee. 

Dated December 12, 1942. 


aington, D. C., 


tftornei/s for Appellees. 


Press of Byron S. Adams, Washington, O C. 

















TABLE OF CONTENTS. 

Subject Index. 

Page 

MOTION TO DISMISS. 1 

BRIEF IN SUPPORT OF MOTION TO DISMISS 
APPEALS. 3 

PRELIMINARY STATEMENT. 3 

STATEMENT OF FACTS. 3 

STATUTE INVOLVED . 7 

SUMMARY OF ARGUMENT. 7 

ARGUMENT. 9 

I. An Appeal to This Court Can Be Taken Only 
By a Party Aggrieved. 9 

II. The Executors and Trustees Are Not Ag¬ 
grieved By the Judgment of the District Court 
Construing the Will and Ordering Distribu¬ 
tion . 12 

III. Neither Rollins College Nor the University of 

North Carolina Is Aggrieved By the Judg¬ 
ment . 25 

IV. No One is Aggrieved By the Provisions of the 

Judgment to Which These Appeals Are Di¬ 
rected . 31 

CONCLUSION. 34 

ACKNOWLEDGMENT OF SERVICE. 35 

CITATIONS. 

Cases. 

Ackert v. Balt. & Ohio RR. Co., 115 F. (2d) 455. 9 

Barksdale v. Morgan, 34 App. D. C. 549 . 11,16 

Beekman v. People, 27 Barb. (N. Y.) 260 . 29 

Bradford v. So. R. Co., 195 U. S. 243, 49 L. Ed. 17S 9 

Bryant v. Thompson, 128 N. Y. 426, 28 N. E. 522. 16 



















ii Table of Contents Continued. 

/ 

Page 

Burns v. Ender Coal & Coke Co., 104 F. (2d) 964 . 9 

Clark v. Oliver, 91 Va. 421, 22 S. E. 175. 29 

Dickey v. Volker, 321 Mo. 235,11 S. W. (2d) 278. 31 

Elias v. Stepp, 310 Mass. 280, 37 N. E. (2d) 991. 31 

Ewell v. Sneed, 136 Tenn. 602,191 S. IV. 131, 5 A. L. R. 

303 . 33 

Fairchild v. Hughes, 258 U. S. 126. 10 

Female Ass’n of N. Y. v. Beekman, 21 Barbour (N. Y.) 

565 . 27 

Gerick's Extr. v. Gerick, 158 Ky. 478, 165 S. W. 695_ 30 

Green wav v. Irvine’s Trust, 279 Ky. 632,131 S. W. (2d) 

705 .29,31 

Hamilton Trust Co. v. Cornucopia Mines Co., 223 F. 

494, 239 U. S. 641. 11 

Hawley v. Hawley, 72 App. D. C. 357,114 F. (2d) 505.11,16 

In re Coe, 66 N. Y. Sup. 784, 55 App. Div. 270 . 18 

In re Phila. etc. Iron Co., 103 F. (2d) 901. 9 

In re Musser’s Estate, 341 Pa. 1.17 A. (2d) 411.14, 20 

In re Switzer, 119 Am. St. Rep. 741. 11 

In re Warneke’s Estate, 87 Colo. 175, 285 P. 945. 16 

Isham v. N. Y. Assoc., etc., 177 N. Y. 218, 69 N. E. 367. 24 

Kellogg v. Winchell, 51 App. D. C. 95, 276 F. 463. 26 

King v. Buttolph, 30 F. (2d) 769. 15 

Kutz v. Nolan, 224 Pa. 262, 73 A. 555 . 21 

Lanning v. Public Instruction Comrs., 63 N. J. Eq. 1, 51 

A. "737. 31 

Mass. v. Mellon, 362 U. S. 447 . 10 

Maxwell v. Adams, 91 W. Va. 486, 113 S. E. 752. 19 

McLane v. Cropper, 5 App. D. C. 276 . 16 

Osborn v. Bank of United States, 9 Wheat. 738. 10 

Shields v. Harris, 190 N. C. 520, 130 S. E. 189. 29 

Smith v. Thompson, 266 Ill. App. 165. 31 

St. John v. Andrews Institute for Girls, 192 N. Y. 382, 

85, N. E. 143. 18 

Stearns v. Newport Hospital, 27 R. I. 309, 62 A. 132... 29 

Surratt v. Knight, 162 Md. 14,158 A. 1 . 19 

Telegraph Herald Company v. Federal Radio Commis¬ 
sion, 62 App. D. C. 240, 66 F. (2d) 220 . 10 

Trust Company of Georgia, et al. v. Brown, et al., 186 

Ga. 496, 197 S. E. 803, 198 S. E. 345 . 22 

Trustees of Princeton University v. Wilson, Attorney 

General, 78 N. J. Eq. 1 , 78 A. 393 . 15 

Union Trust Co. v. David, 36 App. D. C. 549 . 10 

Virden v. Hubbard, 37 Colo. 37, 86 P. 113. 16 


































Table of Contents Continued. 


in 


Page 


Waite v. Laroque, 12 App. D. C. 410. 15 

Wilson v. Board of Regents of University of Colorado, 

46 Colo. 100, 102 P. 10SS.*. 21 

Women’s Christian Ass’n v. Kansas Citv, 147 Mo.. 103, 

4SS. W. 960 .. 30 

Wright v. Wright, 225 N. Y. 329,122 N. E. 213. 29 

UNITED STATES CONSTITUTION. 

Article 3, Section 2, Clause 1 .10 


STATUTES. 

District of Columbia Code (1929), Title 5, Chap. 8, 

Sec. 243 . 32 

District of Columbia Code (1940), Title 17, Sec. 101, 

2, 3, 7, 9 

Shannon’s Code, Sec. 5166 . 33 


TEXTS. 


Annotation, 62 A. L. R. SSI. 31 

Annotation, 117 A. L. R. 99-117. 15 

Annotation, 124 A. L. R. 1237 . 31 

2 Bogart, Trusts and Trustees, Sec. 411, p. 1255. 31 

4 C. J. S. 365-36S. 22 

14 C. J. S. 525-256 . 27 

22 Encvl. of Pleading and Practice, p. 205. 31 

Restatement of Trusts, Sec. 126. 25 

Restatement of Trusts, Sec. 17S, comment a. 21 

2 Restatement of Trusts, Sec. 391, comment d. 31 

2 Ruling Case Law, Pars. 33, 34 . 11 

3 Scott on Trusts, Sec. 391, p. 2056 . 31 




























IN THE 


United States Court of Appeals 

for the District of Columbia. 

Nos. 8352-8353-8354-8355. 

No. 8352. 

JEANNETTE A. JsOEL, ET AL., Appellants, 

v. 

EDSON B. OLDS, JR., ET AL., Appellees. 

No. 8353. 

ROLLINS COLLEGE, a Corporation, Appellant, 

v. 

JEANNETTE A. j\OEL, ET AL., Appellees. 

No. 8354. 

EDSON B. OLDS, JR., ET AL., Appellants, 
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JEANNETTE A. NOEL, ET AL., Appellees. 

No. 8355. 

UNIVERSITY OF NORTH CAROLINA, Appellant, 

v. 

JEANNETTE A. NOEL, ET AL., Appellees. 

MOTION TO DISMISS APPEALS 
and 

BRIEF IN SUPPORT THEREOF. 


MOTION TO DISMISS. 

Come now Jeannette A. Noel, Catherine A. Brown, Paul¬ 
ine A. Landis, and Robert L. Acklen, appellees, and move 
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this Honorable Court to dismiss appeals Nos. 8353, 8354 
and 8355, purportedly taken under Title 17, Section 101, of 
the District of Columbia Code, on the ground that this Hon- 1 
orable Court is without jurisdiction to entertain said ap¬ 
peals since the appellants are not aggrieved parties within 
the meaning of Title 17, Section 101, of the District of Co¬ 
lumbia Code. 


Of Counsel: 

Ramsey Clayton, 
Nashville, Tennessee. 


Arthur J. Phelan, 

James C. Rogers, 

810 Colorado Building, 
Washington, D. C., 
Attorneys for Appellees . 


Dated December —, 1942. 
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BRIEF IN SUPPORT OF MOTION TO DISMISS 

APPEALS. 


PRELIMINARY STATEMENT. 

This motion is directed to the appeals in cases Nos. 8353, 
8354 and 8355, which are three of four appeals consolidated 
for hearing and argument by order of this Court dated 
September 22, 1942. The appeals were taken from a judg¬ 
ment entered and filed in the District Court on May 20, 
1942, in Civil Action No. 12591, entitled Noel, et al. v. Olds, 
et al., which was an action brought by the appellees for the 
construction of the will of William Hayes Ackland, de¬ 
ceased, and for further relief. This motion challenges the 
right of the appellants in the aforesaid three appeals to 
prosecute said appeals on the ground that they are not ag¬ 
grieved parties within the meaning of Title 17, Section 101, 
of the District of Columbia Code. 

As this motion goes directly to the fundamental question 
of this Honorable Court’s jurisdiction to consider these 
three appeals, it is respectfully submitted that justice would 
be served and the administration of the estate expedited by 
consideration and disposition of this motion in limine. 

STATEMENT OF FACTS. 

William Hayes Ackland died testate, February 16, 1940, 
while a domiciliary of the District of Columbia. His last 
will and testament, dated November 10, 1938, was admitted 
to probate and record June 3, 1940, and letters testamen¬ 
tary were issued to appellants Edson B. Olds, Jr., and 
American Security & Trust Company, who were named ex¬ 
ecutors and trustees under the aforesaid will. A copy of 
said will appears at pp. 6-14 of the “Joint Appendix to 
Briefs” filed in this cause. 

By Item VII of his will, the testator directed that his resi¬ 
duary estate be held in trust for the purpose of erecting and 
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maintaining upon the campus of Duke University, at Dur¬ 
ham, North Carolina, a memorial building in the form of a 
gallery or museum, to be known as the “William Hayes 
Ackland Memorial”. (Joint Appendix to Briefs, p. 10) 
By said Item, he also directed his trustees to pay out of a 
separate accumulated income fund various sums of money 
to designated beneficiaries, and Fifty Dollars “annually 
to that member of the graduating class of Rollins College, 
Winter Park, Florida, who may be designated by the faculty 
* * * as having written the best essay on such subject as 
shall have been chosen by said faculty * * (Joint Ap¬ 
pendix to Briefs, p. 11) 

On August 21, 1941, the plaintiffs (appellees herein), as 
heirs-at-law and next-of-kin of the testator, filed suit in the 
United States District Court for the District of Columbia 
in which they contended, inter alia, that the dispositions at¬ 
tempted to be made by the testator pursuant to the pro¬ 
visions of said Item VII of his will were null and void in 
their inception, because they were (1) in contravention of 
the rule against perpetuities; (2) vague and uncertain; and 
(3) Duke University had not and could not lawfully con¬ 
sent to the carrying out of the requirements and conditions 
of the trust (Joint Appendix to Briefs, p. 5) and the 
plaintiffs (appellees) therefore prayed that the court con¬ 
strue said will, adjudge that the dispositions attempted to 
be made by the testator pursuant to the provisions of Item 
VII of said will, and the trusts thereby intended to be 
created, were null and void, and adjudge that the plaintiffs 
(appellees) as next-of-kin of said decedent were entitled to 
the residue of the estate, and that they have “such other 
and further relief as is just”. (Joint Appendix to Briefs, 

p. 6) 

Said executors and trustees, Duke University, Rollins 
College and the individual beneficiaries of said trust were 
made parties defendant to said suit and duly served with 
process. 
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Shortly after the institution of said suit, and on Septem¬ 
ber 6,1941, Duke University by action of its Executive Com¬ 
mittee declined and renounced “all provisions of said will 
with respect to said Institution, including all the benefits, 
burdens and responsibilities thereof, * * (Joint Ap¬ 
pendix to Briefs, pp. 29, 30) 

On October 20, 1941, the executors and trustees (appel¬ 
lants herein in No. 8354) filed their answer and “Counter¬ 
claim and Cross-claim for Instruction and Substitution of 
Trustee in Place of Duke University,” in which they set 
forth the renunciation by Duke University of all benefits 
under the will (Joint Appendix to Briefs, p. 16), contended 
that the will created a valid and general charitable trust, 
and that the court, in the exercise of its general equity jur¬ 
isdiction, should not permit the trust provisions to fail be¬ 
cause of the refusal of Duke University to permit the erec¬ 
tion of said memorial building on its campus; and they 
prayed that the court appoint the University of North Caro¬ 
lina or Bollins College, or some other southern State Uni¬ 
versity to administer the charitable trust provisions of the 
will in place and stead of Duke University. They further 
prayed that the court authorize and direct them to erect the 
memorial building upon the campus of the southern univer¬ 
sity selected by the court, and apply the income from the 
trust estate, in their discretion, in accordance with the al¬ 
leged directions contained in the will. (Joint Appendix to 
Briefs, pp. 28-29) 

Bollins College (appellant in No. 8353) filed its answers 
to the bill and counter-claim, in which, inter alia, it alleged 
that since Duke University had renounced it was the proper 
institution to be substituted, and prayed that the court ap¬ 
point it “to administer the educational and charitable trust 
provisions of the decedent’s will * * (Joint Appendix 
to Briefs, pp. 50, 56, 64) 

The University of North Carolina (appellant in No. 
8355), which was not named in the will and was not made 
a party to the suit, filed a motion for leave to intervene 
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and its proposed answer to the bill and counter-claim in 
which it also prayed that the court appoint it “to admin¬ 
ister the educational and charitable trust provisions of the 
decedent’s will”. (Joint Appendix to Briefs, pp. 64, 67) 

Duke University did not appear or answer. 

On February 10, 1942, the plaintiffs (appellees) filed a 
motion for judgment on the pleadings, not only on the 
ground that the trust was invalid but also on the ground 
that the court did not have jurisdiction or power to appoint 
any other institution to succeed to such benefits, if any, as 
were given by the will to Duke University, and that they as 
next-of-kin were entitled to the residuary estate. 1 (Joint 
Appendix to Briefs, p. 63) 

On May 20, 1942, the District Court of the United States 
for the District of Columbia filed its judgment in which it 
adjudged and decreed, inter alia , that the testator by Item 
VII of his will had created a valid charitable trust “but 
Duke University having declined all of the provisions of 
the will, including all the benefits, burdens and responsi¬ 
bilities thereof, and the trust having thus become impos¬ 
sible of performance in the particular manner set forth 
in the will, the trust has failed;” and that the trustees hold 
the remainder of the trust fund upon a resulting trust for 
the next-of-kin of the decedent. The court also ratified 
and confirmed a default judgment against Duke University, 
and denied “without prejudice” the motion of the Uni¬ 
versity of North Carolina for leave to intervene and the 
motion of the executors and trustees to amend their answer, 
and directed distribution accordingly. (Joint Appendix to 
Briefs, pp. 83, 88-90) 

From this judgment appeals challenged by this motion 
were taken by (1) the executors and trustees, (2) Rollins 
College, and (3) University of North Carolina. 

1 One of the next of kin, Pauline Lockett Kaiser, a legatee under the will, 
was named a defendant in the proceedings below but joined in the prayer for 
judgment that the trust failed because of the renunciation of Duke University. 
Mrs. Kaiser is not a party to this motion but when “next of kin” is used 
in this brief it is intended to include Mrs. Kaiser. 



7 


In their statement of points to be relied upon on appeal, 
filed June 18, 1942, the executors and trustees contend that 
the District Court erred (1) in holding that the charitable 
trust they alleged to have been created by Item VII failed 
upon the renunciation by Duke University; (2) in failing 
to appoint a new trustee to administer the alleged educa¬ 
tional and charitable trust provisions of the will; (3) in 
holding the doctrine of judicial cy pres not in effect in the 
District of Columbia and failing to apply that doctrine in 
the instant case; and (4) in denying their motion for leave 
to amend. 2 

In the statement of points of Rollins College, filed June 
17, 1942, it contends that the court erred for the same rea¬ 
sons set forth by the executors and trustees, and that it 
further erred in holding that the executors and trustees hold 
the remainder of the trust fund upon a resulting trust for 
the next-of-kin of the decedent. 2 

In the statement of points of the University of North 
Carolina, filed June 17, 1942, it contends that the court 
erred for the same reasons set forth by the executors and 
trustees, and that it further erred in denying its motion 
for leave to intervene, and in failing to hold that the Uni¬ 
versity of North Carolina should be substituted in the place 
and stead of Duke University, under Item VII of the will. 2 

STATUTE INVOLVED. 

The statute involved in the consideration of this motion 
is Title 17, Section 101, of the District of Columbia Code 
(1940 Ed.). 


SUMMARY OF ARGUMENT. 

The right to appeal is purely statutory and an appeal can 
be maintained only by one having an appealable interest in 
the cause and who is “aggrieved” by the judgment from 
which the appeal is taken. The word “aggrieved” refers to 


- On file but not part of printed record. 
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substantial grievances, or denial to the party of some claim 
or right, either of property or of the person, or of the im¬ 
position upon him of some burden or obligation. It is 
apparent that the executors and trustees are not thus af¬ 
fected by the judgment appealed from. They are not con¬ 
cerned in the slightest degree, in a legal sense, with the 
question of distribution of the residuum of the estate to the 
appellees as next-of-kin of the testator. The executors and 
trustees have and claim no particular interest in the prop¬ 
erty; they act purely in a representative and official capac¬ 
ity. They represent no one in interest, and no one ag¬ 
grieved by the judgment. As executors and trustees, they 
have a duty to carry out the provisions of the will as con¬ 
strued and interpreted by the judgment of the District 
Court. 

The judgment construing the will and determining the 
rights of the parties was made and entered, not only at the 
behest of the appellees, but also at the behest of the exe¬ 
cutors and trustees. In entering the judgment, the District 
Court has instructed them as to their duties and the man¬ 
ner in which they should act. They are protected by this 
judgment, and are not ‘‘parties aggrieved” even though 
they may entertain different views on the questions of law 
involved, and may in fact harbor personal desires as to the 
manner in which distribution should be effected. 

Appellees do not urge the proposition that executors and 
other representatives under a will are incapable generally 
of appealing from adverse decisions affecting the estate 
with which they have been entrusted. On the contrary, 
executors, trustees, or other representatives of a dece¬ 
dent’s estate may appeal in their representative capacity 
from any judgment or decree wffiich adversely affects the 
estate. This right to appeal is granted solely by virtue of 
a duty which they owe to the beneficiaries. Then, too, in 
some instances they may appeal in their individual capacity 
when individual rights have been adversely affected. How¬ 
ever, applying this test to the case at bar, the instant ap- 
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peal must be dismissed since it is apparent on the face of 
the record that appellants have not been aggrieved in either 
capacity, and therefore have no standing to invoke the 
jurisdiction of this Court. 

Neither Rollins College nor the University of North Car¬ 
olina are “aggrieved” by the judgment. They have as¬ 
serted and claimed no real interest, legal or equitable, in 
the estate. The claims asserted by them simply constitute 
an appeal to the Court to substitute them in lieu and stead 
of Duke University. Since neither of these universities is 
mentioned in the will as alternate beneficiarv in the event 
that Duke University should renounce, their claims were 
necessarilv addressed solelv to the court’s discretion, and 
even if the judgment were reversed and the doctrine of 
cy pres directed to be applied, the District Court, in its abso¬ 
lute discretion, might designate some other southern State 
University to act in place and stead of Duke University. 
Should it do so, obviously neither the University of North 
Carolina nor Rollins College would have any right to ob¬ 
ject to the court’s designation and plan of administration, 
whether under the doctrine of cy pres, or its general equi¬ 
table powers. 

The appellants are, therefore, not aggrieved by the judg¬ 
ment, and have no standing to invoke the jurisdiction of 
this Court. 

ARGUMENT. 

I. 

An Appeal to This Court Can Be Taken Only by a Party 

Aggrieved. 

The right to appeal is purely statutory. (Ackert v. Balt. 
& Ohio BB. Co.. 115 F. (2d) 455, 458; Bradford v. So. B. 
Co., 195 U. S. 243, 250, 49 L. Ed. 178; In re Phila. etc. Iron 
Co., 103 F. (2d) 901; Burns v. Ender Coal & Coke Co., 
104 F. (2d) 964). 

Title 17, Section 101 (1940 Ed.), of the District of Colum¬ 
bia Code provides, in part, that: 
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“Any party aggrieved by any final order, judgment, 
i or decree of the District Court of the United States 

for the District of Columbia, or of any justice thereof, 
may appeal therefrom to the said United States Court 
of Appeals for the District of Columbia; * * V’ 
(Italics supplied.) 

i This is but a statutory enactment or recognition of the 
well-settled proposition that an appellate court will not 
i entertain an appeal for the purpose of settling abstract or 

i moot questions, but can only be brought into action when an 
actual case or controversy exists and is brought to the 
court’s attention by a party suffering or likely to suffer, 
real and substantial injury by the decree or judgment from 
i which he appeals. (Article 3, Section 2, Clause 1, of the Fed¬ 
eral Constitution; Mass. v. Mellon, 362 U. S. 447; Osborn v. 
Bank of United States, 9 Wheat. 738; Fairchild v. Hughes, 
25S U. S. 126, Union Trust Co. v. David, 36 App. D. C. 549.) 

This Court in Telegraph Herald Company v. Federal 
Radio Commission, 62 App. D. C. 240, 242, 66 F. (2d) 220, 
i 222, adopted with approval the following textual statement 
with respect to the limitations on its jurisdiction: 

“ ‘In addition to the requirement of a substantial 
interest in the subject-matter of the litigation, it is 
essential in order that a person may appeal or sue out 
a writ of error that he shall be aggrieved or prejudiced 
by the judgment or decree; appeals are not allowed 
i for the purpose of settling abstract questions however 
interesting or important to the public generally, but 
only to correct errors injuriously affecting appellant. 
* * * Persons aggrieved in this sense are not those who 
may happen to entertain desires on the subject, but 
only those who have rights that may be enforced at 
law or whose pecuniary interest may be established in 
whole or in part by the decree. * * *’ ” 

And in dealing with the specific case of an appeal brought 
by an executor, this Court applied this doctrine, and in dis¬ 
missing the appeal said: 
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“Under our statute, it is a condition precedent to 
the right of appeal that the appellant must show that 
he is directly aggrieved by the order appealed from.” 
(Barksdale v. Morgan, 34 App. D. C. 549, 552. See also 
Hawley v. Hawley, 72 App. D. C. 357, 359, 114 F. (2d) 
505). 

The Circuit Court of Appeals for the Ninth Circuit dealt 
rather fully with this general proposition in Hamilton 
Trust Co. v. Cornucopia Mines Co., 223 F. 494, 499 (cert, 
denied, 239 U. S. 641), when it dismissed an appeal brought 
bv a trustee. The court there said: 

“It is a fundamental rule of appellate jurisdiction 
that every person desiring to appeal from a decree 
must be interested in the subject-matter of the litiga¬ 
tion, and the interest must be immediate and pecuniary 
and not a remote consequence of the judgment. The 
interest must be substantial, and a merely nominal 
party to an action cannot appeal. The interest must 
also be subsisting, for although a party may have an 
appealable interest at the commencement of the suit, if 
that interest has terminated before the entry of the 
judgment or decree sought to be appealed from, he 
cannot appeal. Again, the right or title which the 
appellant seeks to establish must be liis own and not 
that of a third person. 2 Ruling Case Law, pars. 33, 34. 
See also notes to In re Switzer, 119 Am. St. Rep. 741, 
where cases in support of the principles stated are 
cited.” 

This general rule is thus well established. We shall now 
demonstrate that, under the facts in this case, the appellants 
are not parties aggrieved within the rule. 
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II. 

The Executors and Trustees Are Not Aggrieved by the 
Judgment of the District Court Construing the Will 
and Ordering Distribution. 

If the executors and trustees are to be considered 
aggrieved or injuriously affected by the judgment of the 
District Court, such aggrievement must arise, if at all, 
from these basic facts: The testator left a will which, 
among other things, attempted to create a trust for the 
erection and maintenance of a gallery on the campus of 
Duke University. The will was admitted to probate. The 
executors who have likewise been nominated trustees under 
the will have duly qualified. Duke University, specified 
in the will as beneficiary of the trust, unequivocally re¬ 
nounced its right to take. The executors and trustees when 
confronted with this fact and the realization that the in¬ 
tended trust estate would terminate, asked the District 
Court to construe and interpret the will in accordance with 
their own theorv, namelv, that some other beneficiarv 
ought to be appointed so that the trust might be kept alive, 
or, in effect, a new trust created. Not agreeing with this 
contention, the District Court ruled that the will created 
a valid trust and that since Duke University had renounced, 
a resulting trust arose for the benefit of the next-of-kin 
of the decedent. Accordingly, the District Court directed 
distribution of the corpus of the trust to the next-of-kin, 
appellees herein. This, in essence, is the situation between 
the parties, and, stripped of matters unnecessary for a de¬ 
termination of the question raised by this motion, is the 
judgment to which appellants, executors and trustees, 
except. 

The judgment of the District Court in no manner dimin¬ 
ishes, damages or adversely affects the estate which the 
appellants have the power and duty to administer. Neither 
the validity of the will nor the estate as an entity has been 
attacked, challenged or brought into question by the court’s 
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judgment. The trust provisions contained in the will, the 
execution of which has been entrusted to appellants, have 
been specifically declared valid and indeed the trustees have 
been directed by the court to execute and carry out the trust 
as to those beneficiaries thereunder who have not renounced 
its benefits. The decree is clear in its definition of appel¬ 
lants' duties, and subjects them to no liabilities in the carry¬ 
ing out of their instructions. The appellants except to the 
court’s finding that since Duke University, the intended 
beneficiary of the remainder of the trust estate, will not and 
cannot take, a resulting trust for that part of the corpus 
arises for the benefit of the testator’s next-of-kin. The 
named beneficiary of this balance of the trust, being the 
only party with a real interest in the subject matter and 
who would have stood in an unquestioned position to appeal 
from a decree preventing it from taking the property if it 
had not renounced, has not entered the proceedings and in 
fact has permitted a default to be entered against it. 

It is clear that appellants, executors and trustees, are not 
aggrieved by this decision which merely orders the payment 
of the fund renounced bv the named benefieiarv to the next- 
of-kin of the testator. As representatives of the estate of 
the decedent, appellants’ powers, duties and privileges 
must How from the instrument which they have been desig¬ 
nated to administer. Because they have been selected to 
carry out the provisions of the testator’s last will and testa¬ 
ment they do not thereby acquire the plenary power and 
authority to represent all persons named or unnamed in 
the will as well as their own particular view of public inter¬ 
est generally. On the contrary, their duties are limited and 
defined by the directions to them in the will as construed, 
when necessary, by a tribunal having jurisdiction in the 
proceedings. There is nothing implicit in their fiduciary 
character which furnishes them with a justiciable interest 
in seeing to it that their own concept of the law with respect 
to the construction of the will be enforced, for only those 
likely to receive direct pecuniary injury of a substantial 
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nature by a construction of provisions of a will may be 
heard to complain. 

For example, if Duke University had not renounced 
under the will and complainants in the original proceeding 
(appellees here) had been sustained in their proposition 
that the bequest to Duke University was invalid because 
in contravention of the rule against perpetuities, or for any 
other reason, Duke University would have had a clear and 
unmistakable right to seek appellate review of such an 
action. If, however, under those same circumstances, Duke 
University acquiesced in such a judgment, it is equally clear 
that the trustees could not be heard to complain since they 
could not possibly establish legal aggrievement to them. 3 

How then does the present situation differ from that just 
described? In the hypothetical case, Duke University was 
patently the only party aggrieved by the supposed action 
of the court. In the present case, the University is not 
aggrieved because it voluntarily relinquished its rights. 
Who then is aggrieved? None of the remaining legatees 
under the will is aggrieved, since the judgment of the Dis¬ 
trict Court in no manner affects the share to which they are 
entitled under the will. Appellees, the next-of-kin of the 
testator, are not aggrieved but benefit as a group by the 
resulting trust arising for their use. If, under the cy pres 
doctrine or any other applicable rule of law it could be con¬ 
sidered that some other institution should be substituted as 
beneficiary under the trust, surely it cannot be said that the 
executor and trustees are aggrieved by a decision failing to 
recognize any such rule of law' as applicable to this case. 
And, it is equally clear, as w'ill be showm later, that the two 
schools w'ho have appealed, are not aggrieved by the decree. 
The w'ill of the testator directed the trustees to administer 
the major portion of the trust fund for the benefit of Duke 
University, and no other. It cannot be said that by that 
authority appellants are clothed w'ith the unlimited pow’er 
of representing the public interest generally, individual 


3 In Be Musser’s Estate, 341 Pa. 1, 17 A. (2d) 411. 



15 


universities or all southern universities as a group. 4 Were 
the cy pres or some other rule of law applicable, the rights 
of the public or southern universities generally could only 
be protected and advanced by parties representative of 
those interests, and it has been held that an attorney gen¬ 
eral is the only appropriate party to proceed in their 
behalf. 5 

It is now a well-settled majority rule in this country that 
executors, trustees or other representatives of a decedent’s 
estate situated as are appellants may not seek judicial re¬ 
view of a judgment construing a will and ordering dis¬ 
tribution thereunder as herein. 6 The Circuit Court of Ap¬ 
peals for the Ninth Circuit dealt with this problem in King 
v. Buttolph, 30 F. (2d) 769. Confronted with an appeal by 
an executor from a judgment construing a will to mean, 
among other things, that certain jewelry went into the 
residue rather than to the executors “to distribute * • • 
at their discretion to (the testratrix’s) friends,” the court 
dismissed, saying: 

“The question is presented whether or not the ap¬ 
pellant has a right of appeal. He stands alone in con¬ 
testing the validitv of the decision of the court below. 
He represents the interest of no person affected by the 
decision , or who might be the recipient of any of the 
articles of jewelry which he contends were left to the 
executors to distribute in their discretion, and there is 
no means of identifying such persons. It is of no 
moment to him in his official capacity whether the 
jewelry is given to unknown donees, or is given to the 
trustees for the benefit of the trust estate. We think 
that he has no standing as an appellant in the case, and 
that the appeal should be dismissed. It is fundamental 
that an appellant must either have or represent an in¬ 
terest in the subject-matter of the appeal, and it is 
generally held that, where it does not appear that the 
administrator has an interest in a controversy and he 

4 See White v. Laroquc, 12 App. I). C. 410. 

5 Trustees of Princeton University v. Wilson, Attorney General, 7$ N. J. 
Eq. 1, 7S A. 393; see also infra pp. 31-34. 

« For complete discussion see Annotation in 117 A. L. R. 99-117. 
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is the only party asking a review of the judgment, the 
appeal should be dismissed. Virden v. Hubbard, 37 
Colo. 37, 86 P. 113.” (Italics supplied) 7 

This Court, in dealing with an appeal by an executor f rom 
a judgment denying a claim of an attorney hired by the 
executor to defend the will, used this language in dismissing 
the appeal: 

# * It is clearly apparent that the motion to dismiss 
must be sustained. Under our statute, it is a condition 
precedent to the right of appeal that the appellant must 
show that he is directly aggrieved by the order ap¬ 
pealed from . The fee claimed does not represent 
money paid out by appellant as executor, but a claim 
of Wilson against the estate. The disallowance of the 
claim does not in any sense legally aggrieve the ap¬ 
pellant. The fiduciary relation which he sustains to 
the testator's estate forbids the presumption that he 
could, in any respect, have a pecuniary interest in the 
allowance of this claim. That being true, he is placed 
by this appeal in the attitude of prosecuting a claim 
against the estate which it is his duty to defend. In 
other words, he appears in a position adverse to the 
interests of the estate.” (Barksdale v. Morgan , 34 
App. D. C. 549, 552) (Italics supplied) s 

While this Court has repeatedly announced the general 
rule for which we contend, there have been no decisions in 
which the rule has been applied to a situation factually 
close to the one at bar. It therefore becomes necessary to 
explore decisions of other courts for a closer approach. 

The rule has been well stated in New York in the case of 
Bryant v. Thompson, 128 X. Y. 426, 28 N. E. 522. There, 
the plaintiffs as executors and trustees brought a bill for 
instructions as to the manner in which a certain trust fund 
should be distributed. Under the will, the trust was cre¬ 
ated for the benefit of the testator’s daughter. It provided, 
however, that beneficiaries who chose to contest the will 

7 Followed in Be WameTce’s Estate, 87 Colo. 175, 285 P. 945. 

8 Cited with approval in Hawley v. Hawley, 72 App. D. C. 357, 114 F. (2) 
505; sec also McLane v. Cropper, 5 App. D. C. 276. 
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would not receive their respective legacies. The daughter, 
while an infant, filed a contest. After the will was de¬ 
clared valid and admitted to probate, the executors and 
trustees brought suit to determine what disposition should 
be made of the trust estate. The lower court held that since 
the daughter was an infant and her guardian was obliged 
by law to look after her interests, the clause in the will was 
invalid as against her. From this decision, the executors 
and trustees under the will appealed. A motion to dismiss 
this appeal was granted. This case is particularly interest¬ 
ing as it points out the distinction between a representa¬ 
tive’s right on the one hand to bring an initial proceeding 
for instructions, and his inability on the other to go the 
step further as here attempted, and appeal from a decision 
adverse to his own. The court said: 

“The plaintiffs clearly had the right to bring this 
action in order to procure a judicial determination 
of the question as to which of two claimants was 
entitled to the fund, and also to obtain the instructions 
of the court in regard to their duties under the will. 
They have obtained these instructions and this deter¬ 
mination from the highest court of the state possessing 
original and general jurisdiction. There were two 
parties who had a pecuniary interest in the decision of 
the question involved in the case,—the daughter, who 
is satisfied with the result, as it is in her favor, and 
the widow, who does not appeal. The judgment ren¬ 
dered in the court to which the plaintiffs resorted in 
the first instance is a perfect protection to them in 
the disposition of the fund in accordance therewith, and 
in the performance of every duty growing out of the 
legacy to the daughter under the provisions of the 
will. This being true, what interest have the plain¬ 
tiffs in the further prosecution of the action? They 
had an interest, and it was their duty, to procure a 
judicial determination of the questions presented by 
the facts alleged, but no interest or duty in obtaining 
a decision according to some view of the law that they 
may have themselves entertained, or have been ad¬ 
vised by counsel. Appeals are not allowed * * * 
for the purpose of settling abstract questions * * •. 
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The plaintiffs are not concerned in the slightest de¬ 
gree * * (p. 524) 

• ##••#**# 

in this case the executors and trustees under a 
will, having asked the court for directions in regard to 
their duty, and for a judgment as to which of two par¬ 
ties is entitled to a certain bequest, which directions 
and judgment are given and acquiesced in by both of 
the alleged claimants of the fund, the plaintiffs are not 
aggrieved, * * V’ 9 (p. 525) 

Another New York decision involving this question is 
that of In Be Coe, 66 N. Y. S. 784, 55 App. Div. 270. The 
executor of an estate brought an action for settlement of 
accounts. The testatrix’s will directed the executor to pay 
a certain legacy to the First Congregational Church of Ox¬ 
ford, New York. It later developed that there was no such 
church in existence. The lower court ruled that the tes¬ 
tatrix actually meant to designate the Associated Pres¬ 
byterian Society in Oxford, and by its decree ordered the 
executor to pay the legacy to this Association. The execu¬ 
tor appealed. The Supreme Court, Appellate Division, 
first drew attention to the New York appeals statute pro¬ 
viding for appeals by “a party aggrieved” and proceeded 
to hold that the executor was not such a party. The lan¬ 
guage of the court in this case might well be applicable to 
the case at bar: 

44* # * i think that the appellant is not within that 
designation. The question raised by him * # * is in re¬ 
spect to the validity of the bequest to the First Congre¬ 
gational Church of Oxford, N. Y. In that question 
the residuary legatees alone are interested, as they are 
the persons who are entitled to the moneys if the be¬ 
quest is void. It is not pretended that the estate 
is not ample for the payment of the bequest, and, on 
the contrary, it clearly appears to be more than suf¬ 
ficient. The only question is, who are the proper dis¬ 
tributees of this $2,000, the church or the residuary 

» Followed in St. John v. Andrews Institute for Girls, 192 N. Y. 382, 85 
N. E. 143. 
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legatees? And in this question the executor has not 
the slightest interest. He is not aggrieved by the di¬ 
rection in the decree to pay the bequest to the As¬ 
sociated Presbyterian Church in Oxford.” (66 N. Y. 
Supp., p. 785) (Italics supplied) 

The Court of Appeals of Maryland dealt with this sub¬ 
ject in Surratt v. Knight , 162 Md. 14, 158 A. 1. In that 
case, the court held that an executor was without standing 
to appeal from a decision of the lower court on a bill brought 
for instructions as to the mode of distribution. During 
caveat proceedings an agreement was entered into between 
the legatees (three charitable institutions) and the cave¬ 
ator for a compromise of tlieir asserted differences. The 
executor then brought his bill for instructions with respect 
to distribution under this agreement. From a dismissal of 
his bill the executor appealed. The Maryland court not 
only ruled that he had no standing to appeal, but held that 
the estate should not bear the burden of the cost of the ap¬ 
peal that he had filed. The court said: 

“* * * It does not appear from the record that the 
executor has in any capacity such an interest in the 
subject-matter as entitles him to appeal, and therefore 
this appeal must be dismissed. 

###•*•**• 

“The cost of this appeal should not be borne by the 
estate.” (158 A. p. 2) 

The doctrine that a personal representative of a decedent 
may not appeal from a decree construing a will for the sole 
purpose of advancing his own theory of the law was an¬ 
nounced in Maxwell v. Adams, 91 W. Va. 486,113 S. E. 752, 
which involved conflicting claims of certain heirs. In dis¬ 
missing the administrator’s appeal, the court held: 

• * It is a doctrine of universal application that 
a party not affected by a decree cannot appeal from it. 
What interest has the administrator as such in the 
question of the distribution of this estate among the 
distributees? The amount of the estate is in no wise 
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affected by this distribution, nor is his title or his in¬ 
terest as personal representative in the estate in any 
wise affected. It is quite true that an administrator 
or a personal representative may prosecute an appeal 
from a decree or judgment which affects the estate as 
such, that is, which decreased the estate, or takes 
something away from it, or changes the title and 
makes it less complete than it would have been but 
for the decree or judgment, or casts an encumbrance 
upon it in some way, but we can see no interest that an 
administrator can have in the question which of the 
distributees get the money. * * * The authorities 

are well nigh uniform in the holding that a personal 
representative has no such interest as entitles him to 
prosecute an appeal from a decree distributing the 
estate in his hands to the parties entitled thereto.” 
(113 S. E. p. 753) 


Another significant decision with factual resemblance to 
the one at bar is that of In re Musser f s Estate , 341 Pa. 1,17 
A. (2d) 411, decided by the Supreme Court of Pennsylvania 
in January, 1941. There, the testator directed the executor 
to use the remainder of his estate (after a life interest) 
for the purchase of land in or around Lancaster, Pennsyl¬ 
vania, for the establishment of a public park. The executor 
was admonished by the will not to purchase the land until 
the city passed an ordinance accepting the gift. The tes¬ 
tator further provided that if the city were to refuse, the 
balance of the residuary estate would go in equal shares 
to two designated hospitals. The City of Lancaster filed 
a bill for construction, averring that it desired the pur¬ 
chase of a certain site on which it held an option and on 
which a park could be established for less than the total 
amount of the residue, thus leaving a balance in the fund. 
The executors and the two named hospitals were made de¬ 
fendants. The court entered its decree construing the will 
to permit the use of the land suggested by the city, and 
further provided that any balance in the residue passed 
under the will to the two hospitals. The executors ap- 
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pealed. The court granted a motion to quash the appeal on 
the grounds that the executors were not aggrieved. The 
court said: 

“These cases show that, in the absence of some spe¬ 
cial trust purpose, neither the trustee’s abstract in¬ 
terest in seeing the testator’s intent carried out, nor 
his concrete interest in his fees, can prevent the ter¬ 
mination of the trust if all the beneficiaries agree to 
terminate. To make him an aggrieved party, some¬ 
thing else is necessarv. The additional element mav 
be the fact that he has been surcharged, (citing cases) 
lie may appeal from a decree construing the relative 
rights of beneficiaries if some are unascertained or in¬ 
competent to act for themselves (citing cases). "Where 
a third party succesfullv claims against the trust 
estate, the trustee may, and in some situations must, 
appeal. (Rest. Trusts, Sec. 178, comment a, and case 
cited.) (Footnote: It 'will be noted that this is a 
dutv owed ‘to the beneficiarv’. Kutz v. Nolan, 224 Pa. 
262, 266, 73 Atl. 555.) In those appeals, made on be¬ 
half of the fiduciary or of beneficiaries of the fund, 
the fiduciary was a party aggrieved, but, in the ab¬ 
sence of surcharge or duty to protect some otherwise 
unrepresented trust interest requiring protection, the 
right to appeal has been uniformly denied.” 

The underiving rationale of these decisions is well exem- 
plified in Wilson v. Board of Regents of University of 
Colorado, 46 Colo. 100, 102 P. 108S. There an executor ap¬ 
pealed from an order of partial distribution of a residuary 
estate to Colorado University. In dismissing the appeal 
on the ground that the executor was not a party aggrieved, 
the Supreme Court of Colorado said: 

“• * * Appeals are not allowed for the mere pur¬ 
pose of delay, or to present purely abstract legal ques¬ 
tions however important or interesting, but to correct 
errors injuriously affecting the rights of some party to 
the litigation. Only parties aggrieved may appeal. The 
word ‘aggrieved’ refers to substantial grievance; the 
denial to the party of some claim of right, either of 
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property or of person, or the imposition upon him 
of some burden or obligation. It is not apparent that 
appellant is thus affected by the order complained of. 
He is not concerned in the slightest degree, in any 
legal sense, with the question of the proposed partial 
distribution of the residuum of said estate. There is 
no dispute anywhere as to whom it rightfully belongs 
and lawfully must go. He has no particular interest 
in it; he acts purely in a representative and official 
capacity. It is not for him, on his own motion, repre¬ 
senting no one in interest and no one aggrieved by 
such action, to question, dispute and deny the order of 
the court in this behalf. Nevertheless he brings this 
motion here by appeal, in behalf of no one but himself, 
speaking for no one but himself, and for no other in¬ 
terest except such as seem purely personal. 

• **•••••• 

“If the contention of the appellant is correct and to 
be upheld, the power is placed in the hands of such a 
representative official to indefinitely tie up and post¬ 
pone the settlement and distribution of any estate, 
where no dispute of substance whatever exists, and 
upon flimsy and trifling pretexts, in the interest only 
of one seeking in his official capacity to retain posses¬ 
sion of the property involved. The law does not con¬ 
template or approve such action, and courts should 
neither allow nor sanction it 'when properly called to 
their attention. 

* The order of the court below is a full and com¬ 
plete protection to the executor, for whatever he may 
do, by way of disposition of the property, within its 
terms. This being true, what possible interest has he 
in the further prosecution of the action? Clearly it is 
his duty, as it should be his pleasure, to promptly 
acquiesce in such order and cheerfully comply with its 
terms.” 10 

The case of Trust Company of Georgia, et al. v. Brown , 
et al., 186 Ga. 496, 197 S. E. 803 (but see 186 Ga. 498, 198 
S. E. 345, for full statement of facts), presents many inter¬ 
esting parallels to the case at bar. There, one Francis 


10 See also 4 C. J. S., pp. 365-368. 
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Brownell died leaving a will naming his wife and a trust 
company executors and trustees. All of his property was 
devised to the trustees with directions to pay the income 
to the wife for her life. The testator then empowered his 
wife to dispose of the corpus of the estate in fee through 
her will. Upon her failure to exercise the power, the sur¬ 
viving trustee was directed to deliver the corpus to two 
nieces named in the will. Subsequently, the wife died leav¬ 
ing a will likewise naming the trust company executor and 
trustee. In the exercise of the power granted her by her 
husband’s will, however, she failed to make a devise in fee 
as therein directed, but instead created a trust to provide 
monthly payments for certain named beneficiaries for their 
lives with directions to the trustee to deliver the remainder 
of the corpus upon the death of the named beneficiaries to 
the University of Georgia for the creation of a fund to be 
known as the “Francis E. Brownell Fund.’’ 

During the existence of the trust the trust company was 
authorized and directed to hold, preserve and manage the 
estate, to make the payments called for under the will and 
finally to deliver the remaining property to the university. 
The two nieces named contingent beneficiaries in the hus¬ 
band’s will having notified the trust company of their con¬ 
tention that the power had been improperly exercised and 
that they would claim the estate, the trust company in its 
capacity as executor and trustee under both wills brought 
a bill for construction and direction. The lower court ruled 
in favor of the nieces, holding that since the power had been 
invalidlv exercised the corpus of the estate should be dis¬ 
tributed to the nieces and the trust company was so 
directed. From this judgment, the company as executor 
and trustee appealed. In granting a motion to dismiss the 
appeal, the court said: 

“**•/# does not appear that the estate of Florence 
H. Brownell would be improved or added to in ant/ wap 
bp a reversal of the judgment complained of in the bill 
of exceptions. * * * Even if the Trust Company of Geor¬ 
gia would be entitled to an additional commission bv 
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the establishment of the trust fund which Florence H. 
Brownell attempted to provide under the power given 
under her husband’s will, still the Trust Company of 
Georgia, not being a party to this proceeding in its 
individual capacity, is not in a position to urge a posi¬ 
tion for its individual advantage, when neither of the 
estates it represents will be benefited thereby. The exec¬ 
utor asks by petition that the court ivould construe the 
trills and direct it, as it teas in serious doubt as to how 
to act. In these circumstances it does not seem to us 
that it has the right, as a stakeholder, to complain , in 
the capacity of an aggrieved party, of the construction 
which it itself invoked.” (p. 804) (Italics supplied) 

The position of the fiduciary in that case bears a striking 
resemblance to that of appellants. There, as here, a testa¬ 
tor created a trust giving the trustee jurisdiction over the 
funds in the estate for a considerable period of time. As in 
the case at bar, those who would have taken the property 
if the trust had failed or terminated questioned the validity 
or effectiveness of the trust and suit was brought for clari¬ 
fication and instructions. Again paralleling the instant case, 
the court in the Georgia case ruled the trust ineffective, 
and ordered distribution of the funds to those otherwise 
entitled. The trustee there was in exactly the same position 
as the trustees here, with the same natural desire to keep 
the trust alive and relying on the same avowed interest as 
vindicator of the intent of the testator, or at least its inter¬ 
pretation of such intent, and, as here, it appealed from a 
judgment which in effect held that there was no trust re¬ 
maining for it to administer. 11 It is submitted that the dis¬ 
missal in that case is a sound guide to action on the present 
motion. 

11 See cases supra and I sham v. N. Y. Assoc., etc., 177 N. Y. 218, 69 N. E. 
367. 
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in. 

Neither Rollins College Nor the University of North Caro¬ 
lina is Aggrieved by the Judgment. 

The sole basis for any alleged interest of the University 
of North Carolina and Rollins College arises out of their 
asserted desire to be substituted for Duke University as 
beneficiary of the fund involved. Rollins College, since it 
was elsewhere named in the will, 1 - appeared as a party de¬ 
fendant. The University of North Carolina unsuccessfully 
sought leave to intervene. Since, under the law, the Uni¬ 
versity would have no greater claim to legal aggrievement 
had it been permitted to intervene than on the present state 
of the record, we will assume, for purposes of argument, 
that it had been a party to the proceedings. 

The fact that Rollins College is mentioned in the will is 

immaterial. The gift of Fifty Dollars per annum directed 

to be made bv the trustees out of the accumulated income 
% 

fund was not directed to be made to Rollins College but to 
“that member of the graduating class of Rollins College 
* * * who may be designated by the faculty of said College 
as having written the best essay on such subject as shall 
have been chosen by said faculty * * *’\ 13 

As stated by the American Law Institute (Rest. Law of 
Trusts, Sec. 126): 

“A person is not a beneficiary of a trust if the settlor 
does not manifest an intention to give him a beneficial 
interest, although he may incidentally benefit from the 
performance of the trust.” 

In the same Section, Comment (a), Illustration 5, it is 
stated: 

“A bequeaths money to B in trust to apply the in¬ 
come to the education of C in a specified private school. 
The proprietor of the school is not a beneficiary of the 
trust and cannot compel B to send C to the school and 


12 Joint Appendix to Briefs, p. 11, par. 6. 
is Joint Appendix to Briefs, p. 11, par. 6. 
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is not entitled to maintain an action against B for 
breach of trust if he fails to send C to the school.’’ 

In fact, the court below upheld this gift of Fifty Dollars 
per annum (Joint Appendix to Briefs, pp. 89-90) and no 
question is raised by the above appeals as to the correctness 
of this holding. 

The rights of Rollins College and the University of North 
Carolina, in so far as this motion is concerned, are therefore 
identical. 

This Court has held that a bill of complaint merely re¬ 
questing that certain provisions of a will be construed, with¬ 
out showing that the plaintiff asserted a right of property 
in himself or anyone else which he asked the court to adju¬ 
dicate, is insufficient. (Kellogg v. Winchell, 51 App. D. C. 
95, 276 F. 463.) 

Under this rule, the counter-claims of these universities 
are clearly insufficient. Neither of them is mentioned in the 
will as alternate beneficiarv of the fund if Duke Universitv 
should renounce. Neither of them claims any real interest, 
legal or equitable, in the estate. Their claims were there¬ 
fore necessarilv addressed solelv to the District Court’s 

w •> 

absolute discretion. If the District Court had the power 
either under the doctrine of cy pres or under its general 
equitable jurisdiction to select some other university in 
place and stead of Duke University as alternate beneficiary 
under the will, and in the exercise of that power and its 
absolute discretion it should appoint the University of 
Texas, or some other southern State University, to act in 
place and stead of Duke University, neither the University 
of North Carolina nor Rollins College would have any right 
to object to such appointment. 

In short, these universities have asserted no claim what¬ 
soever as a matter of right, legal or equitable, and their 
pleadings, when properly analyzed, clearly demonstrate this 
fact. They are, therefore, not aggrieved by the judgment 
appealed from. We have found no decisions of this Court 
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passing upon this identical question, and therefore must 
refer to other authorities. 

The general rule is stated in 14 C. J. S. (pp. 525, 526): 

n* * • q« 0 en title a private individual to prosecute 
a bill in regard to the administration and enforcement 
of a charitable trust, he must be a party to the contract 
or donation, or the representative of such party, or be 
interested, personally and individually, as a beneficiary 
rather than as a taxpayer or a member of the com- 
munitv, in the uses to which the propertv is to be 
put. 

One of the best reasoned cases, and one that involves an 
almost identical principle as that of the case at bar, is 
Female Ass'n of A 7 . Y. v. Beckman, 21 Barbour (N. Y.) 565. 
There the will, among other things directed the executor, as 
trustee, to apply the residuary estate in his discretion to 
one or more societies for the support of “indigent respect¬ 
able persons, especially females and orphans”. All the 
executors named in the will renounced and letters of admin¬ 
istration with the will annexed were issued to Beekman. 
The plaintiff brought an action against the administrator 
c.t.a. for the enforcement of the trust. It alleged that it 
was an incorporated society, its object being for the relief 
of respectable, aged, indigent females in the City of New 
York, and that their funds and property have been faith¬ 
fully devoted to that object; that the executors had done 
nothing in execution of the trust except renounce; that it 
was still their duty to require the administrator to account, 
and to dispose of the property for the charitable purposes 
mentioned in the will. Their prayer for relief was that it 
be determined whether the executors named in the will are 
still trustees under the will and authorized to earrv the 
same into execution; and, if it should be adjudged that they 
are still trustees, that they be directed to execute the provi¬ 
sions of the will and dispose of the estate according to the 
charitable intent of the testator; or, that the court appoint 
other trustees to execute the trust and earn' out the char- 
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itable intent of the testator under the direction of the court. 

Upon demurrer, the court dismissed the complaint on the 
ground that the plaintiff corporation was not a party in 
interest and had no right to sue. The opinion of the court 
is so pertinent to the questions here involved that we quote 
from it at length (p. 568): 

“* * * It is a general rule, that a suit to enforce a 

trust can onlv be maintained bv the trustee or the cestui 
* • 

que trust. As against a third person, the trustee, he 
being regarded as the representative of the cestui que 
trust, is the proper party to bring the action. As against 
the trustee himself, the suit can only be maintained by 
the cestui que trust. Where the trust is for a public 
charity, there being no certain persons who are entitled 
to it, so as to be able to sue in their own names as 
cestuis que trust, a suit for the purpose of having the 
charity duly administered, must be brought in the name 
of the attorney general. In such a case that officer, as 
representative of the public, would occupy the relation 
of cestui que trust to trustees. * * * 

“In this case, the plaintiff has no interest whatever 
in the execution of the alleged trust. It is neither a trus¬ 
tee nor cestui que trust. The most that can be said of it 
is, that in case the trust should be established and exe¬ 
cuted, it is possible that the plaintiff might be made a 
beneficiary of the trust. The same is equally true of ten 
thousand other societies. The direction of the will is 
that the residuary fund should be paid to the financial 
officer of any one or more societies for the support of 
indigent respectable persons; giving to the trustees 
full discretionary power as to the disposition of the 
same. In the exercise of this power of appointment, 
the trustees are not restricted to any territory or 
country. 

“Wherever societies of the description specified are 
to be found, there the testator’s bounty may be be¬ 
stowed. Such societies exist as far, at least, as the 
bounds of Christendom extend. How then can the 
plaintiff, though a corporation whose object is such as 
is described in the will, and therefore capable of being 
made a cestui que trust , be allowed to implead the par¬ 
ties in interest and compel them to litigate the ques¬ 
tions involved in this suit? As well might the heir 
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expectant bring his action to establish his inheritance 
before the death of his ancestor. All that can be said 
of either is that they occupy a position which renders it 
possible that, at some future period, they may have 
an interest in the questions they seek to litigate. Prin¬ 
ciple and precedent are alike decisive against such ac¬ 
tion. ’ m 

In Wright v. Wright, 225 N. Y. 329,122 X. E. 213, the tes¬ 
tator bequeathed one-third of his residuary estate to his 
trustee to pay the income to his sister for life, and upon 
her death to xiay $100,000.00 to the Washington Heights 
Free Library, and to hold the remainder in trust for the 
Manhattan Dispensary (subsequently Knickerbocker Hos¬ 
pital). The trustees brought action to settle their accounts. 
It appeared upon the hearing that the Washington 
Heights Free Library had been dissolved, although prior 
to the death of the sister it had conveyed all its property 
to the ,Xew York Library. The Xew York Library claimed 
to be entitled to the $100,000 bequeathed to the Washington 
Heights Free Library. The Knickerbocker Hospital claimed 
that the library having been dissolved prior to the sister’s 
death, and the legacy not having vested in it, it lapsed and 
passed to the hospital as part of the residuary. The court 
held that the legacy lapsed and passed as intestate prop¬ 
erty. The Knickerbocker Hospital alone appealed. The 
Court of Appeals affirmed the lower court with costs against 
the hospital, and held that only the heirs and next-of-kin 
had the right to appeal. Referring to the rule that a lapsed 
residuary legacy does not fall into the residuum but passes 
to the heirs and next-of-kin, the court said: 

“* * * We see no escape from it as applied to the 
lapsed legacy which we have been considering. Under 
it, the appellant has no right to the legacy or to object 
to the receipt of it by the respondent even though the 

14Followed with approval in: Beekman v. People, 27 Barb. (N. Y.) 260, 301; 
Greenvoay v. Irvine's Trust, (1939), 279 Ky. 632, 131 S. W. (2d) 705, 711; 
Clark v. Oliver, 91 Va. 421, 22 S. E. 175, *177; Shields v. Harris, 190 N. C. 
520, 130 S. E. 189, 192; Steams v. Newport Hospital, 27 K. I. 309, 62 A. 
132, 135. 
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latter is not entitled thereto. The ones to object were 
the heirs and next of kin of the testator. Apparently 
they are satisfied; at least, they are not here appeal¬ 
ing.’’ (Italics supplied) 

In the case of Women’s Christian Ass’n v. Kansas City, 
i 147 Mo. 103, 48 S. W. 960, the plaintiff was a corporation, 
organized for charitable purposes. By its petition it sought 
i the application of the cy pres doctrine. The attorney gen¬ 
eral was made a party defendant, and by his answer joined 
in asking the same relief as prayed for in the petition. His 
answer was treated as the petition, and in passing on the 
i right of plaintiff corporation to institute the suit the court 
said: 


“• * • As plaintiff in its own right, unaided by the 
answer of the Attorney-General, had no standing in the 
court to have alone justified the court’s assertion of au¬ 
thority in the premises, and as its petition was treated 
! as a mere formal offer of acceptance on its part of the 

i duties proposed to be assumed, and that was by the 

decree put upon it in obedience thereto, and as the re¬ 
lief granted was properly in response to the prayer of 
the Attorney-General’s answer, we think the court was 
not warranted in imposing upon the proceeds of the 
estate to be sold, the burden of the expense of the 
plaintiff’s attorneys in and about the preparation of its 
petition or the trial of the cause in conjunction with 
the Attorney-General. 

As we have previously pointed out, the pleadings of the 
University of North Carolina and Rollins College are, at 
' most, a “formal offer of acceptance” of the prayer of the 
executors and trustees that one or the other be substituted 
for Duke University. 

In Gerick’s Extr. v. Gerick, 158 Ky. 478, 165 S. W. 695, 
which involved the validity of a will directing the executor 
to dispose of the residuary estate, according to his judg¬ 
ment, for good and charitable purpose, the court held that 
the executor was not entitled to join as parties, religious, 
educational and charitable organizations which he had 
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selected to receive the gift, on his mere allegation that they 
were such beneficiaries as the testator had in mind and in¬ 
tended as recipients of the gift, for the court could not give 
effect to his suggestions because of the absence of a plain 
direction in the will on that subject. 15 


IV. 

No One is Aggrieved by the Provisions of the Judgment to 
Which These Appeals Are Directed. 

The American Law Institute states that a public or gen¬ 
eral charitable trust may not be enforced by a person who 
has “no special interest in it”. (2 Rest. Trusts, Sec. 391) 
In comment (d) to that Section, it states: 

“* * * The mere fact that as members of the public 
they benefit from the enforcement of the trust is not a 
sufficient ground to entitle them to sue, since a suit on 
their behalf can be maintained bv the Attomev Gen¬ 
eral.” 16 

The rationale of restricting enforcement to the attorney 
general in the ordinary case is well stated by Mr. Bogart 
(2 Bogart, Trusts and Trustees, Sec. 411, p. 1255): 

“The purpose of vesting in some public official like 
the Attorney General the exclusive power to begin pro¬ 
ceedings to enforce charitable trust is obvious. The 
beneficiaries of such trusts are usually some or all of 
the members of a large shifting class of the public. If 
any member of this class who deemed himself qualified 
might begin suit, the trustee would frequently be sub¬ 
jected to unreasonable and vexatious litigation.” 17 


13 See also Greenway v. Irvine's Trust, 279 Ky. 632, 131 S. W. (2d) 705; 
Smith v. Thompson, 266 Ill. App. 165; Dickey v. V’olker, 321 Mo. 235, 11 S. W. 
(2d) 27S; Lanning v. Public Instruction Comrs., 63 X. J. Eq. 1, 51 Atl. 7S7; 
and Notes in 62 A. L. R. S81 and 124 A. L. R. 1237. 

16 See Statement of Rules and Authorities cited in 22 Encyl. of Pleading 
and Practice, p. 205. 

17 See also 3 Scott on Trusts, Sec. 391, p. 2056; Elias v. Stepp, 310 Mass. 
280, 37 N. E. (2d) 991. 
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The authorities are thus practically unanimous to the 
effect that an action to enforce a charitable trust under 
the doctrine of cy pres (in those jurisdictions where the 
doctrine is recognized) can be brought only by the attorney 
general; and third parties claiming and having no interest, 
legal or equitable, except as one of the general public, have 
no right to institute such action and therefore cannot be 
“aggrieved’- by a judgment denying their claim and dis¬ 
missing their action. 

Congress has failed to grant to the District Attorney of 
the United States for the District of Columbia or anv other 
official the power and authority to institute an action to 
compel the administration of a public or general charitable 
trust, either for the benefit of citizens of the various states 
or the citizens of the District of Columbia, whether such 
action calls for the exercise of the general equitable powers 
of the court or the application of the so-called doctrine of 
cy pres. 

In the District, the corporate powers and duties of 
various and specified charitable institutions, such as insti¬ 
tutions of learning, are specifically provided for by statute 
(1929 Code, Title 5, Ch. 8), and Congress has provided for 
the regulation and enforcement of the trust powers and 
duties of such corporations or charitable trustees by the 
District Attorney of the United States for the District of 
Columbia. For example, Title 5, Sec. 243, provides: 

“In case any such corporation shall at any time vio¬ 
late or fail to comply with any of the preceding pro¬ 
visions, upon complaint being made to the Supreme 
Court of the District, a writ of quo warranto shall 
issue, and the District Attorney of the United States 
shall prosecute, in behalf of the people, for a forfeiture 
of all rights and privileges secured by this chapter to 
such corporation.” 

From a mere reading of this provision it is apparent 
that it does not authorize the District Attorney of the 
United States for the District of Columbia to institute a 
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proceeding for the enforcement of a general charitable trust 
which has failed or the creation of a new trust, either under 
the prerogative or judicial power of cy pres. The provision 
simply provides for the institution of quo warranto pro¬ 
ceedings to forfeit the rights of various charities upon the 
violation of any of the statutory provisions relating there¬ 
to. 

It is equally clear that such a provision does not authorize 
the district attorney to initiate proceedings for the substi¬ 
tution of another university as beneficiary under this will, 
and that in the absence of such authority or power in the 
district attorney, or any other officer, the Court may not 
consider the question on appeal. In the well reasoned and 
thoroughly annotated case of Ewell v. Sneed , 136 Tenn. 602, 
191 S. W. 131, 5 A. L. R. 303, 312, this identical question 
arose. In supporting the principle thus stated, the court 
said (5 A. L. R., p. 312): 

“Mliere the beneficiaries of a charitable trust are 
not named, are at large, or are uncertain individuals 
of an unascertained class, no one of them has a right 
to sue or be sued respecting the trust, and no one is 
entitled to appear for them except parens patriae, or 
some official to whom that prerogative has been dele¬ 
gated. 

4 ‘In Tennessee, no functionary has been intrusted 
with the authority and duties of parens patriae re¬ 
specting charitable trusts. This power still inheres in 
the sovereign people. 

“It follows that a case like the one before us cannot 
be presented to the chancellor in such a way as to 
permit him to appoint trustees and set up the charity 
undertaken by the will. Such a decree cannot be made, 
because it is impossible to get the necessary parties 
before the court. 

“Learned counsel for the trustees have no doubt been 
impressed with this difficulty, and, endeavoring to es¬ 
cape it, have made the attorney general of Tennessee 
a party to this suit, referring to Shannon’s Code, Sec. 
5166, as authority for this procedure. That section 
is as follows: ‘The action also lies to bring the direc¬ 
tors, managers, and officers of a corporation, or the 
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trustees of funds given for a public or charitable pur¬ 
pose, to an account for the management and disposition 
of property intrusted to their care; to remove such offi¬ 
cers or trustees on proof of misconduct; to prevent mal¬ 
versation, peculation, and waste; to set aside and re¬ 
strain improper alienations of such property or funds, 
and to secure them for the benefit of those interested; 
and generally to compel faithful performance of duty.’ 

“The action referred to is one in the name of the 
state. 

“This section of the Code presupposes the appoint¬ 
ment of trustees, and was passed to secure their per¬ 
formance of duty. It conferred no power upon the at¬ 
torney general to act as parens patriae, and intervene 
or appear for the establishment of an invalid chari¬ 
table trust. It did not make the attorney general a 
royal trustees of charities. Said section of the Code 
was taken from the Acts of 1845-46, and has never been 
supposed to do more than provide a method of enforc¬ 
ing the due administration of charitable trusts law- 

fullv created. The statute confers no more authoritv 
•> ♦ 

upon the attorney general to set up and superintend the 
organization of a charitable trust than it does to or¬ 
ganize a corporation. It provides a method for calling 
to account the trustees of one, and the directors, man¬ 
agers, and officers of the other. It should be observed 
in this connection that it is upon the district attorneys 
general, not upon the attorney general for the state, 
that the principal authority is conferred by this stat¬ 
ute.” 

CONCLUSION. 


We respectfully submit that the appeals of the executors 
and trustees, Rollins College and the University of North 
Carolina, should be dismissed. 


Arthur J. Phelan, 

James C. Rogers, 

810 Colorado Building, 
Washington, D. C., 
Attorneys for Appellees. 


Ramsey Clayton, 

Nashville, Tennessee. 

Of Counsel for Appellees . 
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fob the District of Columbia. 


Nos. 8352-8353-8354-8355. 


J EAN NETTE A. NOEL, ET AL., Appellants, 

v. 

EDSON B. OLDS, JR., ET AL., Appellees . 


ROLLINS COLLEGE, a Corporation, Appellant, 

v. 

JEANNETTE A. NOEL, ET AL., Appellees . 


EDSON B. OLDS, JR., ET AL., Appellants , 

v. 

JEANNETTE A. NOEL, ET AL., Appellees . 


UNIVERSITY OF NORTH CAROLINA, Appellant , 

v. 

JEANNETTE A. NOEL, ET AL., Appellees. 


REPLY TO OPPOSITIONS TO MOTION TO DISMISS. 


PRELIMINARY STATEMENT. 

On December 12, 1942, appellees, Jeannette A. Noel, 
Catherine A. Brown, Pauline A. Landis, and Robert L. 
Acklen, filed their Motion to Dismiss the appeals of Edson 
B. Olds, Jr., and American Security & Trust Company (No. 
8354), Rollins College (No. 8353), and the University of 
North Carolina (No. 8355), and their Brief in support 
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thereof. Oppositions thereto were filed by the three appel¬ 
lants affected by the appellees’ Motion on January 15,1943. 
Replies thereto will be treated separately within this brief 
although much that will be said in connection with the op¬ 
position of the executors and trustees in Appeal No. 8354 
will have application to the oppositions of the other appel¬ 
lants. 

OPPOSITION OF EDSON B. OLDS, JR., AND AMERI¬ 
CAN SECURITY & TRUST COMPANY AS EXECU¬ 
TORS AND TRUSTEES. 

Our Motion to Dismiss is based upon the isolated question 
of the legal right of appellants to invoke the jurisdiction of 
this Court under Title 17, Section 101 of the District of 
Columbia Code (1940 Edition). We agree that in consid¬ 
ering the Motion to Dismiss, this Court should assume that 
all ultimate facts properly pleaded are true. Appellants 
desire to go beyond this and insist upon an argument on 
the merits of the case in answering our Motion to Dismiss. 

Such ultimate facts as may be deemed to be true for the 
purposes of this Motion are simple of statement: Appel¬ 
lants are executors and testamentary trustees named in the 
will. The provision of the decree of the Court belowr which 
appellants oppose is that wdiich, in effect, holds that the 
gifts intended by Item VII (a), (b), (c), and (d), 1, 2, 7 
and 8 are incapable of accomplishment because of the re¬ 
nunciation by Duke University and therefore the property 
intended to be bequeathed thereby goes to the next of kin 
by w T ay of a resulting trust. By these sections of the will, 
the testator directed his trustees to do a series of things 
inuring to the direct benefit of Duke University: (1) To 
erect a museum on the campus of Duke University; 1 (2) 
to preserve the testator’s works of literature (excepting 
his own manuscripts) and art and place the same in the 


1 Item VII (c). 
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museum upon its completion; 2 and (3) to deliver his own 
manuscripts to Duke University (which institution in turn 
was required to prepare them for publication) and to pub¬ 
lish the same, adding the income therefrom to the principal 
of the trust estate; but if publication was impossible, to 
preserve and later place them in the museum. 3 

By Item VII (d) 1, 2, 7 and 8, the testator authorized his 
trustees to expend the necessary monies to carry out the 
directions in (2) and (3) above, to use the balance of the 
accumulated income for the perpetual maintenance and up¬ 
keep of the museum, and to exercise their discretion in 
carrying out these directions. 

While no one will seriously question the fact that it may 
have been intended that numerous persons other than Duke 
University would receive subjective pleasure and enjoy¬ 
ment from the erection of the museum on the school’s cam¬ 
pus, just as they doubtlessly do at present with respect 
to any building now situated on the campus, the beneficiary 
of the directions in the will is Duke University. As such 
beneficiary under the will, the university was made defen¬ 
dant in the proceedings below (without opposition by ap¬ 
pellants), and as such it exercised its privilege of renuncia¬ 
tion. 

Appellants, in their opposition, suggest that they be re¬ 
ferred to as “associate” trustees and by implication thus 
assert that Duke University was likewise an “associate” 
trustee under the will. Indeed, such a suggestion would 
add color to their argument that Duke University was not 
the direct beneficiary under the trust, were it founded in 
fact. However, the testator’s will affords no sanction to 
the argument. By the will Duke University was vested with 
neither a trustee's title nor the concommitant fiduciary 
duty indispensable to trusteeship. It is clear that were 
Duke University to have accepted the benefits under the 
will, it would have been answerable to no one as trustee, 

2 Item Vil (a). 

s Item Vil (b). 
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or otherwise. Duke University was not presented with a 
trust for the benefit of an indefinite group of unascertained 
people; it was presented directly with the perpetual use 
and enjoyment of a museum to be erected on its campus. 

Likewise, it is improper for appellants, on this Motion 
to Dismiss, to advance arguments with respect to the spe¬ 
cial status of Rollins College and the University of North 
Carolina based upon inadmissible evidenciary matter set 
forth in the pleadings filed by all three appellants. The 
court below was called upon to construe the provisions of 
the decedent’s will. The will, in so far as it directs certain 
benefits to Duke University, is patently unambiguous. The 
introduction by way of pleadings of a prior revoked will 
wherein the testator had expressed a willingness to sub¬ 
stitute Rollins College or the University of North Carolina 
in the event of Duke’s inability to take is not only inadmis¬ 
sible and not assumed to be fact on a motion to dismiss, but 
if admissible for any purpose or under any theory, merely 
emphasizes the fact that by its revocation the testator 
made it clear that such a plan for substitution had been 
abandoned. 

Appellants argue that since, in their Counter-Claim for 
Instructions, they contended that a different university 
ought to be substituted for Duke University, appellees may 
not now resist their present effort in the Court of Appeals. 
Further they argue that appellees, by failing to challenge 
their right in the court below, have waived the right to 
raise the question in this court. 

This argument is unsound for several reasons. In the 
first place it is axiomatic that parties to a proceeding may 
not waive jurisdictional defects. Jurisdiction either exists 
or it does not, and irrespective of the acts or desires of 
the parties to a controversy, the court sua sponte should 
dismiss an appeal where jurisdiction is lacking. 1 

1 Pennsylvania Railroad, ct al. v. St. Louis, Alton 4r Terre Haute, 118 U. S. 
290, 295; Minnesota v. Hitchcock, 185 U. S. 373, 383. 
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Moreover, it is clear that executors and trustees may 
properly present issues in an original proceeding for in¬ 
structions and yet be completely without right to appeal 
from a judgment thereon which does not coincide with their 
views. In Bryant v. Thompson , 128 N. Y. 426, 432, 28 N. E. 
522, this was made clear: 

“* * * The plaintiffs clearly had the right to bring 
this action in order to procure a judicial determina¬ 
tion of the question as to which of two claimants was 
entitled to the fund, and also to obtain the instructions 
of the court in regard to their duties under the will. 
* * * The judgment rendered in the court to which the 
plaintiffs resorted in the first instance is a perfect pro¬ 
tection to them in the disposition of the fund in accord¬ 
ance therewith, 1 * * * This being true, what interest 
have the plaintiffs in the further prosecution of the 
action? They had an interest and it was their duty to 
procure a judicial determination of the questions pre¬ 
sented by the facts alleged, but no interest or duty in 
obtaining a decision according to some view of the law 
that they may have themselves entertained or have 
been advised by counsel. Appeals are not allowed * * * 
for the purpose of settling abstract questions * * *. 
The plaintiffs are not concerned in the slightest de¬ 
gree/’ 

Further, dealing specifically with this distinction between 
the two rights asserted, namely, the right to proceed in 
the lower court, and the right to appeal, the court said: 

i Appellants appear somewhat confused on this related question of whether 
or not they would be personally liable for their failure to appeal. At page 5 
of their brief they say: <<# * * the trustees would not have been justified 
in relying upon the decision of the lower court. Furthermore, they would not 
have been protected in making distribution of the trust estate in the absence 
of a decision of the court of last resort in this District.” And yet on page 9 
of the same brief, with seeming wholehearted approval they quote the follow¬ 
ing from Ripley v. Brown , 21S Mass. 33, 105 N. E. 637: 

<<• * * And while, if no appeal had been taken, they would be pro¬ 
tected by the probate decree setting aside the clause in question and 
establishing a resulting trust in favor of the heirs to whom the moneys 
forming the trust will be paid, * * 

Further, the inescapable question on this point raised by appellant is—if 
appellants were liable—to whom would the liability run? 
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“The right of a party to have all disputes in which 
he has any interest determined according to judicial 
forms, in a court possessing original jurisdiction, is 
absolute, if, indeed, there are any such rights, in a 
strict sense. But when he seeks to have the judgment 
reviewed in this court he must be able to point to some 
statute giving him the right and conferring the juris¬ 
diction. The only statute relied upon as securing to 
the plaintiffs in this case the right to appeal is Section 
1294 of the Code of Civil Procedure, and under that 
section the right is limited to a partv aggrieved.” (p. 
434) 

And in Trust Company of Georgia et al. v. Brown et al., 
186 Ga. 496, 497,197 S. E. 803, the court, in granting a mo¬ 
tion to dismiss the appeal of an executor and trustee, 
pointed out: 

“The executor asks by petition that the court would 
construe the wills and direct it, as it was in serious 
doubt as to how to act. In these circumstances it does 
not seem to us that it has the right, as a stakeholder, 
to complain, in the capacity of an aggrieved party, of 
a construction which it itself invoked.” 

AUTHORITIES CITED BY APPELLANTS. 

Considerable space in appellants’ brief in opposition has 
been devoted to the advancement of arguments and the ci¬ 
tation of cases with which we have no disagreement. For 
purposes of clarification and simplification of issues, ap¬ 
pellees agree that: 

(1) There are many instances where executors or 
other legal representatives of a decedent may appeal 
from an order denying or revoking probate or letters 
of administration. To sustain this proposition, ap¬ 
pellants have cited: 

Cheever v. Washtenaw, 45 Mich. 6, 7 N. W. 186; 

Saint James Orphan Asylum v. Shelby, 60 Neb. 796, 
84 N. W. 273* 

In re Collins Estate, 174 Cal. 663, 164 Pac. 1110; 

Webb v. Lohnes, 68 App. D. C. 310, 96 F. (2d) 582. 
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The courts have recognized that an executor has a 
sufficient interest in withstanding an attack upon his 
decedent’s testacy to maintain an appeal from an or¬ 
der refusing or revoking probate for the reason that 
the instrument that he has been designated to admin¬ 
ister is destroyed by the order of the court. Con¬ 
versely an administrator has the interest of defending 
the “genuine intestacy” of the deceased. When, how¬ 
ever, in such a case, an executor or administrator takes 
an appeal from an order which destroys the decedent’s 
testacy or intestacy, it is clear that he is doing so in 
order to protect the interest of the beneficiaries under 
the will on the one hand or the heirs at law and next 
of kin on the other. His right to appeal is based on 
his duty to these respective parties. 

It is interesting to note the facts in the Cheever case. 
There, a settlement agreement between all of the heirs 
and next of kin and all living persons named in the will 
had been made which included an agreement to permit 
the disallowance of probate. The executors’ appeal 
from the decree denying probate and ratifying the set¬ 
tlement agreement was allowed because the settlement 
agreement destroyed the rights of certain unborn per¬ 
sons who were beneficiaries under the will and who 
could not possibly be represented in the agreement. 
The Court said: 

“But it is equally manifest that the decedent had 
beneficiaries in view who could not possibly be rep¬ 
resented in any settlement.” 

And the reasons for the allowance of the appeal are 
self-evident from the court’s characterization of the 
settlement agreement: 

“'When the living children and grandchildren under¬ 
take by agreement between themselves to appropri¬ 
ate the whole property, they attempt to make a new 
will for the testator; to take to themselves the fee 
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when he gave life estates only; to relieve themselves 
from trusts which he deemed essential; to cut off 
after-born children who were plainly the special ob¬ 
ject of his bounty * * (p. 187) 

(2) There is authority for the proposition that a 
trustee may be heard to complain on appeal of a suc¬ 
cessful attack on a trust previously validated and 
which he had administered for some time. Appellants 
cite: 

Ripley v. Brown , 218 Mass. 33,105 N. E. 637; 

In re Hubbel’s Estate , 121 Cal. App. 38, 8 Pac. (2d) 
530. 

We agree with the soundness of the doctrine that 
where a trust has been created and put into operation 
and effect, where the trustee has taken over the reins 
and possesses legal title and authority to maintain and 
administer the trust, and has done so for a period of 
time, he may not only resist an attack which would 
destroy the trust but may also perfect an appeal from 
an order sustaining the attack thereon. It would seem 
needless to point out the many distinguishing features 
between that situation and the one presented on this 
Motion to Dismiss. But of greatest significance is the 
fact that in cases of this character the decedent’s rep¬ 
resentative is permitted to appeal from a successful 
attack upon his plan, be it testacy or intestacy. In the 
case before the court an attack on the gift to Duke 
University was made, but it was unsuccessful, the 
Court specifically holding the trust valid. 

The distinction between the case at bar and these 
cited by appellant was made clear in Dockray v. 
O’Leary, 286 Mass. 589, 592, 190 N. E. 798. There the 
court specifically took account of the decision in Rip¬ 
ley v. Brown , supra , cited by appellants, and said: 
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“This executor is not in the position of the trus¬ 
tees in Ripley v. Brown, 218 Mass. 33,105 N. E. 637, 
who brought no petition for instructions but were 
made parties defendant in a direct attack upon the 
office which they purported to hold and upon the 
validity of a live, charitable trust under which they 
had long acted and purposed to continue to act. In 
the present case the only official duties to be per¬ 
formed by the executor after he had brought and 
presented to the Probate Court his petition for in¬ 
structions were to make distribution in accordance 
with the instructions which the court by final decree 
should give him, and to present for allowance after 
distribution his final account. In these circum¬ 
stances he had no such interest as executor as would 
make him in his official capacity ‘a person aggrieved’ 
within the meaning of the statute. * * * The motion 
to dismiss must be allowed.” 

(3) An executor may in his individual capacity ap¬ 
peal from an order denying him an allowance for 
counsel fees expended in resisting a caveat. Appel¬ 
lants cite: 

Hutchins v. Hutchins , 4S App. D. C. 286; 

Williams v. Gibbes et al., 20 Howard 535. 

There can be no doubt that a personal representa¬ 
tive of a decedent may, in his capacity as an individual, 
appeal from many types of order which affect him per¬ 
sonally rather than in his capacity as a representative. 
Where, as in the cases cited by appellants, he has been 
denied reimbursement for counsel fees, he is an ag¬ 
grieved party within the meaning of our statute. 

Appellants have also cited several decisions of this court 
involving appeals by executors or trustees: 

King v. Shelton , 36 App. D. C. 1; 

American Security & Trust Company v. Frost , 73 
App. D. C. 75,117 F. (2d) 283; 

Fulton Trust Compemy v. Bank of America , 60 App. 
D. C. 240, 50 F. (2d) 1005. 
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Certainly no substantial assistance can be had from a con¬ 
sideration of these cases in which the question here in- 
i volved was neither raised nor considered. 1 

The application of the American Security & Trust Com - 
i pany case becomes even more remote when consideration 
is given to the situation involved there. It concerned a 
dispute between co-executors and co-trustees as to whether 
or not certain proceeds were to be distributed as “ income ” 
1 or added to the corpus of the estate. There was a clear dis¬ 
agreement between the three co-trustees as to their duties 
under the will and an appeal was taken to settle the inter¬ 
necine dispute. Obviously the case can have no bearing on 
the situation here. 

i The case of Peoples Bank of Bloomington, Trustee v. 
Trogdon, et al., 276 Ill. App. 373, 385 establishes no prin¬ 
ciple of law other than that the courts are ever zealous in 
protecting the rights of minors. There the court said: 

4 ‘The situation in the case at bar is a serious and 
important one to the minor, Edwin Hites. By the de¬ 
cree entered in the Circuit Court the trust which the 
testator attempted to establish is wiped out, as we 
think, erroneously. He could not personally appeal from 
! that decree, and his guardian ad litem in that Court did 
not perfect any appeal in his behalf. It would be a 
harsh rule indeed to deny a trustee the right to protect 
the interest of his cestui que trust under such circum¬ 
stances.’ J 

And in referring to the case of Wolf v. Uhlemann, 325 Ill. 
165, 156 N. E. 334, cited within Peoples Bank of Blooming- 
! ton, Trustee v. Trogdon, et al., supra, a significant portion 
of the Court’s language was omitted. As far as applica- 
i tion here is concerned, the decision is more interesting for 
the part thereof left out than the part that has been cited. 


1 The Edward, 14 U. S. 261, 276. 
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The beginning of the paragraph from which the citation 
has been taken reads as follows: 

“Appellant, as trustee, did not have or claim to have 
any beneficial interest in the fund. The trustees ’ 
rights and interests were not affected by a decree 
which bound all the parties in interest and protected 
the trustee in the distribution of the fund. It was no 
concern of the trustee how the parties beneficially in¬ 
terested settled the threatened controversy if the 
trustee was protected in making the distribution. That 
seems to be the only question the trustee had any in¬ 
terest in or should be concerned about. In Merrill v. 
Atwood, 297 Fed. 630, the District Court of Rhode Is¬ 
land held that a testamentary trustee, as against the 
heirs and beneficiaries in a trust, was practically a 
stakeholder. (See, also, 12 Col. Ct. of App., 365; Rat¬ 
liff v. Patton, 37 W. Va. 197; Schwartz v. Ritter, 186 
Ill. 209.)” 

On Page 15 of their brief, appellants quote from Section 
178, Comment (a) of the Restatement of Trusts with re¬ 
spect to the duty of a trustee to appeal. However, while 
Comment (a) has been furnished, the section to which this 
comment pertains has been omitted. Section 178, which 
gives contour and meaning to Comment (a), is as follows: 

“The trustee is under a duty to the beneficiary to 
defend actions which may result in a loss to the trust 
estate, unless under all the circumstances it is reason¬ 
able not to make such defense.” (Italics supplied) 

Under this primary obligation, the trustee has the sub¬ 
duty to appeal as set forth in Comment (a) as cited by 
appellants. 

Appellants assert that several of the cases cited by ap¬ 
pellees in their brief defeat their intended purpose in that 
they are cases where trustees were permitted to take an 
appeal in situations somewhat similar to the one presently 
before this Court. In particular, appellants make this as¬ 
sertion with respect to the cases of Ewell v. Sneed, 136 Ten¬ 
nessee 602, 191 S. W. 131, and Trustees of Princeton TJni- 
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versity v. Wilson, 78 N. J. Eq. 1, 78 A. 393. It is submitted 
that in each of these cases the court was dealing with an 
entirely different type of trustee than the testamentary 
trustee involved here. In the Sneed case the will provided 
that “ # * # all real estate to be sold and all money to be 
collected, and held by two trustees to be appointed by the 
Synod of Memphis and said money to be used in educating 
young ministers of the Presbyterian Church * * V’ The 
Synod of Memphis having been abolished, the Synod of 
Tennessee, claiming to represent the same interests, elected 
its two trustees who claimed the benefits of the will. Here 
the “trustees’’ were not the testamentary trustees of the 
decedent as are the trustees in the present case, but were 
the elected representatives of the beneficiary of the trust. 
When such a trustee files an appeal he is doing so as the 
direct beneficiary of the provisions of the will and not as a 
testamentary trustee under the will. 

An almost identical situation exists in the Princeton case. 
There again the “charitable trustee” was the beneficiary 
of the trust rather than the testamentary trustee. Indeed, 
in that case the testator provided for a testamentary trus¬ 
tee separate and apart from the “Trustees of Princeton 
University” named in the will to receive the legacies. It 
is suggested that had Duke University not renounced un¬ 
der the will and the court below had held the trust invalid, 
its appeal, if any, would have been made by the “Trustees 
of Duke University”. 

In neither the Sneed nor Princeton cases was any ques¬ 
tion raised as to the right of a testamentary trustee to ap¬ 
peal. 
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OPPOSITION OF ROLLINS COLLEGE . 1 

Rollins College takes the sole position that since it was 
made a party defendant in the District Court and treated 
as such, it has a clear right to appeal notwithstanding the 
question of legal aggrievement. If this were true, Title 17, 
Section 101 of the District of Columbia Code (1940 Edi¬ 
tion) permitting appeals only by parties aggrieved would 
have no force and effect or, at best, be meaningless. It is a 
universal rule that where aggrievement is the underlying 
basis for an appellate court’s jurisdiction, an individual, 
whether a party of record or not, may not appeal unless and 
until he establishes legal aggrievement by the decision ap¬ 
pealed from. It is submitted that our brief in support of 
the motion makes it clear that it has no such appealable in¬ 
terest. 

Appellant has confused two entirely different doctrines 
of appellate review. It is true that courts may limit appeals 
to parties to an action, but it does not follow from this that 
any party of record a fortiori may appeal. 

“A cardinal principle which applies alike to every 
person desiring to appeal, whether a party to the record 
or not, is that he must have an interest in the subject- 
matter of the litigation.” 2 (Italics supplied) 

The appellant cites Automobile Brokerage Association v. 
U. S., 59 App. D. C. 243, 39 Fed. (2d) 28S, for the general 
proposition that one who has been treated as a party may 
appeal from the judgment in the case. We have no dispute 
with the decision in the Automobile Brokerage Association 
case so long as it is interpreted and construed in the light 
of the provisions of Title 17, Section 101 of our Code regu¬ 
lating appeals to this court. While it is true that a party 
may have to satisfy the test of having been a party below 
before it can perfect its appeal, over and beyond this there 
is still the more important burden of establishing the fact 

1 Argument in the preceding pages to be considered in conjunction with the 
oppositions of Rollins College and the University of North Carolina. 

2 2 Am. Jur. 941; McCandless v. Pratt, 211 U. S. 437. 
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that the judgment appealed from adversely affects his in¬ 
terest. 

By inference at least this appellant also argues, as do the 
executors and trustees, that since it was permitted to pro¬ 
ceed in the court below without opposition by appellees, it 
has an undisputed right to appeal from an adverse decision. 
That this is an incorrect statement of the law was made clear 
in our treatment of the point in the reply to the brief of 
the executors and trustees. 1 

OPPOSITION OF THE UNIVERSITY OF NORTH 

CAROLINA. 

This appellant apparently argues that the statute author¬ 
izing appeals to this court is of no importance and should 
be circumvented in any case where a petition to intervene is 
involved. Our motion to dismiss, in effect, asserts that even 
though all ultimate facts properly pleaded by appellant are 
conceded to be true, appellant has not shown legal aggrieve- 
ment by the decree from which this appeal is taken. And, 
it is submitted, whether the appellant is a party, an inter¬ 
vener, or a stranger to the record, he has the primary re¬ 
sponsibility of demonstrating legal aggrievement before he 
can be heard in this court. 

Cases cited by appellant, all of which pertain only to the 
status on appeal of one having filed a petition to intervene 
or having become an intervener, or settling the question of 
the finality of a decree denying a petition to intervene, are 
obviously of no application or assistance in the considera¬ 
tion of the fundamental question raised by our motion, i. e., 
whether or not the appellant is aggrieved by the decree. 
The subject of appellant’s lack of appealable interest has 
been treated extensively in our brief now on file with this 
court and no useful purpose would be served by a further 
discussion of that point here. 


i See Supra , p. 4. 
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CONCLUSION. 

It is respectfully submitted that the Motion to Dismiss in 
all three cases should be granted. 


Arthur J. Phelan, 

James C. Rogers, 
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Washington, D. C., 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8352. 


JEANNETTE A. NOEL, CATHERINE A. BROWN, 
PAULINE A. LANDIS, AND ROBERT L. ACKLEN, 
Appellants, 

v. 

EDSON B. OLDS, JR. AND AMERICAN SECURITY 
AND TRUST COMPANY, Executors and Trustees un¬ 
der the Will of William Haves Ackland, Deceased, 
PAULINE LOCKETT KAISER, PAULINE HYATT 
KAISER EVERETT, FRANK KAISER, AND ROL¬ 
LINS COLLEGE, a corporation, Appellees. 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The judgment appealed from (*App. 88) was entered in 
a civil action brought by appellants for the construction of 
the last will and testament of William Hayes Ackland, de¬ 
ceased. The complaint (App. 2) alleged jurisdiction under 

i Record references are to Joint Appendix to Briefs, this appeal having 
been consolidated for hearing with Nos. 8353, 8354, and 8355. 
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Sec. 85 of the Code of Law for the District of Columbia, 
Act of Mar. 3, 1901, c.854 (31 Stat. 1202), Sec. 11-325, D. C. 
Code, 1940 ed. The complaint alleged also that Ackland 
died a resident of the District of Columbia and that his 
will was admitted to probate there. (App. 3) The com- 
1 plaint prayed the court to adjudge that the trusts attempted 
to be created by the will were null and void and that the 
1 plaintiffs (appellants) as next of kin were entitled to their 
proper distributive shares of the residue of decedent’s 
estate. (App. 6) The defendants were the executors and 
trustees named in the will and the named beneficiaries 
(other than the plaintiffs) of the trusts. All of the defen¬ 
dants except Duke University filed answers. (App. 14, 45, 
51, 56, 86) Counterclaims and cross-claims were filed by the 
1 executors and trustees (App. 17) and by Rollins College 
1 (App. 57). Answers to the counterclaims and cross-claims 
were filed. (App. 39, 47, 50, 52, 54, 60) University of North 
Carolina moved for leave to intervene (App. 64), and at- 
1 tached to its motion its proposed answer to the complaint, 
its proposed answers to the several cross-complaints (App. 
67, 69, 70), and its proposed counterclaim and cross-claim. 

! (App. 71) A default was entered against Duke University. 
(App. 88) Plaintiffs (appellants) moved for judgment on 
the pleadings. (App. 63) Final judgment was entered May 
1 20, 1942. (App. 88) Notice of appeal was filed June 18, 
1942. The jurisdiction of this Court is sustained by Sec. 226 
! of the Code of Law for the District of Columbia, Act of Mar. 
3, 1901, c. 854 (31 Stat. 1225), Sec. 17-101, D. C. Code, 
1940 ed. 

STATEMENT OF CASE. 

William Hayes Ackland, late a citizen of the United States 
domiciled in the District of Columbia died February 16, 
1940 at the age of 84 years. His last will and testament, 
dated November 10,1938, was admitted to probate and rec¬ 
ord June 3,1940 by the District Court of the United States 
for the District of Columbia, and letters testamentary were 
issued to Edson B. Olds, Jr. and American Securitv and 

7 v 


3 


Trust Company, the executors nominated in the will, who 
were also named in the will as trustees of the residue of 
the decedent’s estate. (App. 3, 15) 

The decedent at the time of his death was possessed of 
personal property which was inventoried and appraised for 
administration purposes in the total amount of $1,395,399.12, 
and which consisted principally of stocks and bonds ap¬ 
praised at $1,329,413.87, and money and debts due decedent 
amounting to $63,605.55. The remainder of the property 
consisted of jewelry appraised at $1,481.50, household effects 
appraised at $648.20, books appraised at $100, an oil por¬ 
trait of Queen Victoria appraised at $100, and an automo¬ 
bile appraised at $50. (App. 4, 15) 

By his will, the decedent directed the temporary inter¬ 
ment of his remains in his family mausoleum at Nashville, 
Tennessee, and the expenditure of $100 for a tablet of 
marble or metal “To the Memory of Our Mammy, Frances” 
to be placed in the family mausoleum. He bequeathed his 
clothing to the Salvation Army, Inc. He made specific be¬ 
quests of certain of his tangible personal property, prin¬ 
cipally items of jewelry and personal effects to several in¬ 
dividuals. He devised his winter home in Florida to a 
niece. The entire residue of his property he gave to his 
executors in trust. (App. 7-8) 

By Item VII (c) of the will, the trustees were directed 
to have erected upon the campus of Duke University, at 
Durham, North Carolina, a memorial building in the form 
of a gallery or museum, to include an apse for the interment 
of the testator’s remains, to be known as the William Hayes 
Ackland Memorial and to cost not more than $300,000, sub¬ 
stantially in accordance with plans said to have been sub¬ 
mitted to the testator. The trustees were directed upon 
completion of the building to transfer the testator’s remains 
to the apse which was to be a part thereof for permanent 
interment in a marble sarcophagus beneath a recumbent 
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statue. The trustees were directed further to have placed 
and maintained in the building on permanent exhibition all 
of the testator’s tangible personal property and effects, ex¬ 
cept such as were specifically bequeathed and such as might 
be sold by the trustees, and such “other objects of art” as 
might be added. (App. 10) 

The entire remainder of the residue was to be held by 
the trustees in perpetuity with powers of management and 
of sale and resale for purposes of investment and reinvest¬ 
ment with directions to the trustees to accumulate the net 
income therefrom in a separate fund. From the accumu¬ 
lations only the trustees were directed to pay for the pres¬ 
ervation, storage and removal of the testator’s tangible 
personal property and effects retained by the trustees for 
exhibition; to pay for the expenses of examining, correcting, 
and publishing his manuscripts; to pay to each child of his 
brother, Joseph Acklen, who might survive him, the sum of 
$1,000; to pay to his niece, Pauline Lockett Kaiser, if she 
should survive him, the sum of $20,000; to pay to his grand¬ 
niece, Pauline Hyatt Kaiser, and his grand-nephew, Frank 
Kaiser, if and when they should attain, respectively, the age 
of 30 years $10,000 each, if sufficient funds should then be 
available, but, if not, then thereafter when, in the discretion 
of the trustees, there should be funds available; and to pay 
annually to that member of Rollins College, Winter Park, 
Florida, who might be designated by the faculty as having 
written the best essay on such subject as might be chosen 
by the faculty the sum of $50. After the completion of the 
memorial building and the fulfillment of all of the afore¬ 
mentioned requirements upon the accumulations of income 
the entire remainder of the accumulated income was to be 
used for the perpetual maintenance and upkeep of the me¬ 
morial building and its contents, and for the acquisition of 
such objects of art as might be selected and designated by 
the governing body of Duke University to he placed on per¬ 
manent exhibition in the memorial building, as well as for 
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the enlargement of the building at such time or times as, in 
the judgment of the trustees, the enlargement thereof should 
be feasible. The trustees were given full and complete dis¬ 
cretion in the administration of the trust and their decision 
in regard to any matter arising out of their administration 
was to be binding and conclusive upon all concerned. (App. 
10 - 12 ) 

The testator was not survived by a widow, nor by issue, 
parent, brothers or sisters. His only heirs at law and next 
of kin were the four children of a deceased brother, who are 
appellants herein, and Pauline Lockett Kaiser, who is the 
child of a deceased sister and who was named as a defendant 
to the complaint and is an appellee herein. (App. 3, 4, 15) 

Appellants in their complaint, filed August 20, 1941, as¬ 
serted that the trusts intended to be created by Item VII of 
the will were null and void because they were in contraven¬ 
tion of the rule against perpetuities, that the trust provi¬ 
sions of paragraph (c) of Item VII of the will were null 
and void also because they were vague and uncertain and 
because Duke University had not consented, and could not 
consent lawfully, to the erection of the memorial building 
on its campus, and that the next of kin of the decedent were 
entitled to have the residue of his property distributed to 
them. 

On September 16, 1941, Duke University declined all of 
the provisions of the testator’s will with respect to it, in¬ 
cluding all the benefits, burdens and responsibilities thereof. 
(App. 16, 30-31) 

By the final judgment it was adjudged that the legacies 
bequeathed under Item VII (d), 3, 4, 5 and 6 of the will are 
severable and valid; that the testator created a valid chari¬ 
table trust of substantially all of his estate, but Duke Uni¬ 
versity having declined all of the provisions of the will and 
the trust having become impossible of performance in the 
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particular manner set forth in the will, the trust had failed 
to that extent; that the trustees held the remainder of the 
trust fund under a resulting trust for the next of kin 
of the decedent; and that the trustees should distribute the 
remainder of the trust fund to the next of kin per stirpes 
and not per capita. 

STATUTES INVOLVED. 

Sections 709, 710 and 711 of Title 18 of the District of 
Columbia Code (1940 ed.) are involved in consideration of 
this appeal and are set forth at pages 28-29 herein. 

STATEMENT OF POINTS. 

I. The court erred in holding and ruling, as a matter of 
law, that the will of William Hayes Ackland, deceased, cre¬ 
ated a charitable trust. 

II. The court erred in authorizing and directing de¬ 
fendants Edson B. Olds and American Security and Trust 
Company, Executors and Trustees under the will of William 
Hayes Ackland, deceased, to pay and to make provision for 
the payment of the pecuniary legacies bequeathed under 
Item VII (d) 3, 4 and 5 as soon as sufficient accumulated 
income is available therefor. 

III. The court erred in authorizing and directing de¬ 
fendants Edson B. Olds and American Security and Trust 
Company, Executors and Trustees as aforesaid, to set aside 
from the corpus of the trust estate the sum of $3,000 as a 
special fund to be invested and reinvested by them and 
from the income thereof to pay defendant, Rollins College, 
the sum of $50 annually. 

IV. The court erred in holding and ruling:, as a matter 
of law, that the property comprising the resulting trust for 
the next of kin of the decedent is to be distributed to the 
next of kin per stirpes and not per capita. 


7 


SUMMARY OF ARGUMENT. 

The trusts attempted to be created by the will are invalid 
and void. The provisions for the erection of a memorial 
building and its maintenance in perpetuity violate the rule 
against perpetuities. In directing the erection of a me¬ 
morial building upon the campus of Duke University, the 
testator did not have a charitable purpose. His will shows 
that his dominant purpose was to apply substantially all 
of his property to the construction and maintenance of a 
tomb for his remains and a monument to himself in the form 
of a museum for the preservation and display of his tangible 
personal property and his manuscripts. 

If it should be considered that the testator had some 
charitable purpose to provide a place for the display of 
art objects, the trust at best would be a mixed trust, and 
fails because there is no way of determining how much was 
to be spent upon the erection and maintenance of the apse, 
including its marble sarcophagus with recumbent statue, 
and how much upon the erection and maintenance of the 
remainder of the building. 

In any event, if it should be considered that the erection 
of the memorial building is for charitable purposes, it 
would nevertheless violate the rule against perpetuities. 
Although the rule against perpetuities is relaxed to the ex¬ 
tent of permitting a charitable trust to be of perpetual du¬ 
ration, it is required that a gift to charity must vest, just 
as any other gift, within the prescribed time. 

The provisions for the payment of pecuniary bequests 
from accumulations of income are void because they violate 
the rule against perpetuities. All of the payments are con¬ 
tingent upon the accumulation of money for this purpose 
after taking care of other payments out of accumulations, 
and there is no legal certainty that funds would be avail¬ 
able for the payment of the bequest to the individuals with¬ 
in the time limited by the rule. 

The property contained in the residuum must be 
distributed to the next of kin per capita and not per stirpes. 
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The decedent having died testate, the provisions of Title 18, 
Sections 701-723 of the District of Columbia Code (1940 
Edition) having to do with the administration of the estates 
of intestates are inapplicable to the case at bar. Likewise, 
Title 19, Section 110 of the District of Columbia Code (1940 
Edition) pertaining to the devolution of property contained 
in a lapsed legacy is inapplicable in the present case since 
here the lapse occurs in the residuary clause of the will. 
As the Code of Laws for the District of Columbia fails to 
provide for distribution of property contained in an in¬ 
effectual residuary bequest, it becomes necessary to deter¬ 
mine the method of distribution in such a case under the 
applicable doctrines of the common-law. 

Under the common-law in force and effect in the District 
of Columbia in the absence of a controlling statute, where 
collaterals in equal degree of relationship to the decedent 
are the ones to take, they do so per capita and not per 
stirpes. As all of the next of kin of William Hayes Ack- 
land, deceased, are nephews and nieces of the deceased, and. 
as a class, are in direct kinship to the decedent, they do not 
take through the roots, but share equally in the estate per 
capita. 

Were this Court to hold, however, that distribution of 
this property is governed by the statute of distributions of 
the District of Columbia, it would still be necessary, under 
a reasonable construction of that statute, to order distribu¬ 
tion per capita and not per stirpes. Our statute, not essen¬ 
tially unlike the English statute of Charles II (1670), must 
be given the well-settled construction heretofore placed on 
that statute. The decisions resulting in this construction 
of the English statute form settled common-law principles 
in force and effect here as well as in all common-law juris¬ 
dictions in this country. Under this settled interpretation 
distribution per stirpes is invoked only when there is a need 
therefor to prevent inequality. Only through a per capita 
distribution in the case at bar can real equality be obtained. 
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ARGUMENT. 

L 

The Will Did Not Create a Valid Charitable Trust. 

Excepting perhaps the provision for an annual prize to 
a member of the graduating class of Rollins College, the 
trusts are for private, not charitable, purposes. Obviously, 
this is true of cash payments to be made to relatives and 
also of payments to be made for the preservation and care 
of the testator’s tangible personal property and manu¬ 
scripts. The payment from corpus for the erection of a 
memorial building and the payments from income for main¬ 
tenance of the building are not charitable. The will dis¬ 
closes that the testator’s primary purpose was to apply his 
property to the construction and maintenance of a tomb 
for his remains and a monument or memorial to himself 
in the form of a museum for the preservation and display 
of his property. 1 His object was to provide a memorial 
to himself, and an elaborate sarcophagus and place of in¬ 
terment. The law of the District of Columbia is well set¬ 
tled that a bequest for the perpetual maintenance of a grave 
is, in the absence of statute permitting it, void as a per¬ 
petuity. Iglehart v. Iglehart, 26 App. D. C. 209, affirmed 
204 U. S. 478. A real charity is not defeated because it 
may be also a memorial, but a memorial which is simply 
that and nothing more cannot be saved bv trving to mas- 
querade as a charity. A recent case illustrative of this 
principle is Medical Society of S. C. v. S. C. National Bank 
of Charleston, 197 S. C. 96, 14 S. E. 2d, 577. In that case 
a testatrix gave her home and so-called art collection in 

1 By Item VII (b) of his will testator directs that his manuscripts be 
turned over to a professor of Duke University so that they could be edited 
and, if possible, published and if it should be impossible or impracticable to 
arrange for publication, he directed that his manuscripts “be preserved in 
the memorial building” thereinafter provided for. (App. 9) The executors 
and trustees admit that the testator was unable to sell these manuscripts dur¬ 
ing his lifetime, although he attempted to do so, and they believe it will be im¬ 
possible now to arrange for profitable publication. (App. 18) Testator 
had no charitable purpose in wanting his manuscripts preserved, he was sim¬ 
ply trying to insure his memory. 
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trust to a self-perpetuating board of trustees to be operated 
as the “Ross Memorial Museum.” The court held that the 
trust was not charitable because the vast majority of the 
articles which belonged to the testatrix were not museum 
pieces and the public would not receive benefit from the 
exhibition of them. The testatrix had no charitable pur¬ 
pose, and her object was simply to establish a memorial to 
herself. 

If it should be considered that Ackland had some chari¬ 
table or educational purpose to provide a place for the dis¬ 
play of art objects, the trust at best would be a mixed trust, 
having both charitable and private aspects. To the extent 
that the building was to be used as a place for the interment 
of the testator’s remains, it would serve a purely private 
use. To that extent certainly it was a non-charitable, pri¬ 
vate trust, and void. The erection of the memorial building 
without the apse for the interment of the testator’s remains 
would do violence to the clear intention of the testator. As 
there is no way of determining how much was to be spent 
upon the apse and its maintenance separate and apart from 
the rest of the building, it results that the whole trust for 
the erection and maintenance of the building must fail. The 
rule is clearly stated in Perry on Trusts , 7th Ed., Vol. 1, 
p. 123, Sec. 99, where it is said that if the lawful purposes 
cannot be separated from the unlawful purposes, the whole 
trust must fail. There are numerous cases to which this 
rule has been applied. One of the leading cases most nearly 
like the instant case is Van Syckel v. Johnson . SO N. J. Eq. 
117, 70 A. 657, where a testator bequeathed a sum to his 
executors in trust to use the income in keeping in repair a 
part of a graveyard where his family was buried, then in 
keeping the rest of the graveyard in repair, and then to 
apply the balance for certain admittedly charitable pur¬ 
poses. It was held that the whole trust failed. In Kelly v. 
Nichols , 17 R. I. 306, 21 A. 906, 18 R. I. 62, 25 A. 840, a tes¬ 
tator bequeathed his estate in trust to keep a grave in 
repair, to keep a clock in repair, to keep his house open 
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for the reception of ministers and others of his faith when 
traveling in the service of truth and, if the means permit¬ 
ted, to publish religious books. It was held that the trust 
for the first three purposes was invalid and that although 
the fourth purpose was charitable, the whole trust failed 
since the amount applicable to the first three purposes could 
not be ascertained. The same result was reached in a re¬ 
cent case in the same State. R. I. Hospital Trust Co. v. 
Proprietors of Swan Point Cemetery, 62 R. I. 83, 3 A. 2nd, 
236. 

Moreover, even if it should be assumed that the erection 
of the Ackland memorial is for a wholly charitable purpose, 
the trust is subject to contingencies which might not occur 
within the perpetuities period, and is therefore invalid. 
The rule against perpetuities is relaxed to the extent of 
prmitting charitable trusts to be of perpetual duration, but 
it is nevertheless required that a gift to charity must vest, 
just as any other gift, within the prescribed time. In other 
words, a gift to charity may not be subject to a contingency 
which may not occur within the period prescribed by the 
rule. The application of the trust funds for the erection of 
the memorial building, and its maintenance is clearly con¬ 
tingent upon Duke University agreeing to the erection of 
the memorial and furnishing a site upon which it could be 
built. There was no assurance whatever that this con¬ 
tingency would occur within the period limited by the rule. 
In fact, we know that it will not because Duke University 
has declined to accept the provision. It was not at all cer¬ 
tain upon the testator’s death that the Trustees of Duke 
University would ever consent to the arrangement. There¬ 
fore, the gift was subject to a contingency which might never 
happen, and violated the rule against perpetuities. A lead¬ 
ing case on this point is Malmquist v. Detar , 123 Kan. 384, 
255 P. 42. 
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n. 

The Provisions for the Erection of the Memorial Building 
Are Void for Uncertainty Because the Trustees Axe 
Required to Erect the Building According to Plans 
Which Are Not Properly Incorporated in the Will 

The will directs the testamentary trustees to erect a me¬ 
morial building substantially in accordance with plans for 
such a museum “which said Duke University has hereto¬ 
fore submitted to me.” An examination of the entire pro¬ 
vision discloses obviously that it was the intention of the 
testator that such plans be incorporated in his will as a 
part thereof. There can be no doubt that it was the testa¬ 
tor’s intention that the building should be erected in ac¬ 
cordance with some definite plan, and that it was not his 
intention to have erected merely any building in the form 
of a memorial or museum, having as a part thereof an apse. 
The amount which the testator by his will authorized his 
trustees to expend for the erection of the building w T as, ac¬ 
cording to the will, based on an estimate made by the archi¬ 
tect w’ho prepared the plans. The plans, therefore, are a 
necessary part of the will. Without them the will is incom¬ 
plete, as it is impossible to identify the subject of the be¬ 
quest, wilich is a building to be erected in accordance with 
the plans. Accordingly, the plans should have been incor¬ 
porated in the will by such clear and specific reference 
thereto as would permit of their positive identification as 
the very plans winch the testator had in mind. An essential 
element of incorporation by reference is that the document 
or paper must be described in the will in clear and definite 
terms and not so vaguely as to be incapable of being ap¬ 
plied to any instrument. An extrinsic paper or document 
to be considered as part of a will must be clearly identified 
in the will as the instrument to which the will refers, to 
entitle it to be considered as part of the will, and must be 
in existence at the time of the will. Vestry of St. Johns 
Parish v. Bostwick , 8 App. D. C. 452. See also Thompson 
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on Wills, 2nd ed., Sec. 106. The reference in the Ackland 
will to the plans is too vague and indefinite to meet that 
clear and explicit reference required by the law for incor¬ 
poration. The trust for the erection and maintenance of 
the building is therefore also void for uncertainty. 

m. 

The Direction That the Trustees Pay to Mrs. Kaiser and 
Her Children the Total Sum of $40,000 Out of the In¬ 
come to Be Accumulated Is Invalid. 

Item VII (d) of the will directs the trustees, after pro¬ 
viding for the erection of the memorial building, to hold the 
balance of the testator’s residuary property in perpetual 
trust and to accumulate the income therefrom in a separate 
fund, from which payments are to be made in the order 
named, first, to pay all the expenses connected with the 
preservation, storage and removal of the testator’s tangible 
personal property retained for display in the museum, sec¬ 
ond, to pay all expenses incurred in preparing the testa¬ 
tor’s manuscripts for publication, third, to pay to each child 
of his brother, Joseph Acklen, who survives him, the sum of 
$1,000, fourth, to pay to his niece, Pauline Lockett Kaiser, 
if she survives him, the sum of $20,000, and fifth, to pay to 
his grandniece, Pauline Hyatt Kaiser, and his grand¬ 
nephew, Frank Kaiser, children of Pauline Lockett Kaiser, 
if and when they shall respectively attain the age of thirty 
years, the sum of $10,000 each, if sufficient funds shall then 
be available therefor, but, if not, then thereafter when, in 
the discretion of the trustees, there shall be funds available 
therefor with authority to the trustees to pay said sums in 
such annual installments as they shall determine. (App. 
10 - 11 ) 

The direction is that the trustees shall make the payments 
to Mrs. Kaiser and to her children at a future time, namely, 
if and when after the payment of all expenses of adminis¬ 
tration and after complying with the previous provisions 
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of the will, they shall accumulate in a separate fund an 
amount sufficient to make the payments. Then, and then 
only, will they have the right to make any payments to 
these beneficiaries. There is no requirement as to the time 
i when the accumulated income should be paid to them, and 
it is therefore apparent that the testator intended that no 
, trust should arise in the absence of the accumulation nec¬ 
essary to make the payments. In such circumstances the 
i gift to Mrs. Kaiser and to her children is contingent and 
not vested, and is invalid because it may never vest within 
the period of the rule against perpetuities. 

i If the accumulation is a condition precedent, and the time 
of accumulation is or may be too long, the gift of the ac¬ 
cumulated fund is bad altogether. Gray on Perpetuities, 

Sec. 410 (a); Restatement of the Law of Trusts , Sec. 401; 

Scott on Trusts , Sec. 401.9. See also Wright v. Wright, 225 
X. Y. 329, 336; Matter of Crowe , 164 N. Y. 75, 76, 58 X. E. 

I 57; and Matter of Roe , 281 X. Y. 541, 547. 

In Wright v. Wright, supra, the court pointed out that 
where there is no gift other than a direction to trustees to 
i pay at a future time, it is well settled that the legacy will not 
vest until the time for payment arrives. As pointed out in 
i Matter of Crowe , supra , where the only words of gift are 
found in the direction to divide or pay at a future time, the 
gift is future and not immediate, contingent and not vested. 

To escape the application of the rule against perpetuities, 

; it must appear at the time the future interest is created 
! that, under any conceivable combination of circumstances, 
the interest will necessarily vest within the period pre¬ 
scribed, and it is not sufficient that it may vest within that 
period. Millikin National Bant; v. Wilson, 343 Ill. 55, 174 
X. E. 857. It is not enough, therefore, that sufficient in- \ 
come may accumulate to make these payments within the 
period of the rule. In Matter of Roe , supra, the court stated 
in part as follows (p. 547): 

“But it turns on the single question, whether the 
prescribed contingency or event may not arise until 
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after the time allowed by law within which the gift 
over must take effect ... It is not sufficient that the 
future estate may bv possibility become vested within 
the period allowed by the rule against perpetuities or 
even that it will probably become vested in such period. 
If it may possibly happen beyond the established time 
limits or if there is left anv room for uncertainty or 

* V 

doubt on the point the limitation is void. If a future 
limitation may not by possibility take effect within the 
prescribed period it cannot be made good by subse¬ 
quent events. In other words, the validity of the future 
estates under the rule against perpetuities depends not 
on what actually happens after the time at which the 
rights of the parties are fixed, but on what may happen 
as viewed at the time when the deed or will creating 
them takes effect.” 

Moreover, the trustees are given absolute discretion to 
determine when funds are available out of the accumula¬ 
tions. They may pay it shortly, or may pay it after the 
lapse of many years, or any period of time not measured 
bv anv of the lives in being and twentv-one vears. Thev 
are to pay in their discretion. The question is not what 
they intend to do or can do but what they might do. 

As the payment to Mrs. Kaiser and her children may not 
be made within the period of a life in being and twenty-one 
years, the provision violates the rule against perpetuities 
and is invalid. 

IV. 

The Direction That the Trustees Shall Pay the Sum of $50 
Annually to That Member of the Graduating Class of 
Rollins College Who May Be Designated by the 
Faculty on Such Subject as Shall Be Chosen by the 
Faculty Is Likewise Invalid. 

The provision for this payment is found in Item VII (d) 6 
of the will. (App. 11) 

The provisions of sub-paragraphs 1, 2, 3, 4, and 5 of Item 
VII (d) must be taken care of out of the accumulation of 
income before payment of the annual prize of $50 under 
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sub-paragraph 6 of that item. All that has been said re¬ 
garding the contingent nature of the payments directed to 
be made by sub-paragraphs 4 and 5 applies with equal 
force to the payment directed to be made by sub-para¬ 
graph 6. 

Moreover, even though the payment directed to be made 
by sub-paragraph 6 is regarded as a charity, there is no 
assurance that it will vest within the period of the rule 
against perpetuities, as it is quite within the realm of possi¬ 
bility that the faculty of Rollins College might not accept 
the provision and might never designate a member of the 
graduating class to receive the award. Although the rule 
against perpetuities is relaxed to the extent of permitting 
charitable trusts to be of perpetual duration, it is neverthe¬ 
less required that a gift to charity must vest, just as any 
other gift, within the prescribed time. In other words, the 
gift to charity may not be subject to a contingency which 
may not occur within the period prescribed by the rule. It 
was not at all certain upon the testator’s death that the 
faculty of Rollins College would ever consent to the ar¬ 
rangement. Therefore, the gift was subject to a contin¬ 
gency which might never happen, and violated the rule 
against perpetuities. 


V. 

Under the Laws of the District of Columbia in Force as of 
the Date of Death of the Testator, Distribution Should 
Be Made to the Next of Kin Per Capita Since They Are 
All in Equal Degree of Kindred. 

The four appellants are the children of the testator’s de¬ 
ceased brother, Joseph Aeklen; the appellee, Pauline Lockett 
Kaiser, is the daughter of the testator’s deceased sister, 
Pauline Lockett. They are all in equal degree of relation¬ 
ship to the decedent and his only next of kin. As such they 
take per capita and not per stirpes. 
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A. The applicable rules of distribution. 

There are three rules regulating the distribution of in¬ 
testate property in the District of Columbia: 

1. The common law rule, except where it has been abro¬ 
gated or changed by act of Congress. 1 

2. The rule established by Congressional act regulating 
the distribution of lapsed or void bequests. 2 

3. The rule established by Congressional act regulating 
the disposition of the personal property of an intestate. 3 

B. Under the common law distribution of intestate personal 
property is per capita where all the next of kin are in 
equal degree of relationship to decedent. 

The common law rule embraces the rules established by 
the English statutes as construed by the English decisions. 4 
The original declaration of rights of the State of Maryland, 
Section 3, provides, in part: 

* i That the inhabitants of Maryland are entitled to 
the common law of England * • * and to the benefit 
of such of the English statutes as existed at the time of 
their first emigration, and which by experience had 
been found applicable to their local and other cir¬ 
cumstances, and of such others as have been since 
made in England or Great Britain and have been intro¬ 
duced, used, and practiced by the courts of law or 
equity; • • •” 

1 Title 49, Section 301, District of Columbia Code (1940 Ed.); George 
Washington University v. Riggs National Bank , 66 App. D. C. 389, 8S F. (2d) 
771; Cunningham v. Rodgers, 50 App. D. C. 51, 267 F. 609, affirmed, 257 TJ. S. 
466. 

2 Title 19, Sec. 110, District of Columbia Code (1940 Ed.). 

3 Title 18, Secs. 701-723, District of Columbia Code (1940 Ed.). 

••Sec. 3, Maryland Declaration of Rights (1776); Gertman v. Burdick , 
App. D. C. , 123 F. (2d) 924. 
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Thus, inhabitants of Maryland became entitled to the 
benefits of all English statutes in existence at the time of 
their emigration, or subsequently enacted up until 1776. 
The critical date for English statutes and decisions in force 
in Maryland was 1776. 1 

The statutes of distribution of practically all of the 
states are based on the English statute 22 and 23 Chas. II 
(1670), which was borrowed from the 119th Novel of Jus¬ 
tinian. Sections VI and VII of that statute provide: 

“VI. And in case there be no children nor any legal 
representatives of them, then one moiety of the said 
estate to be allotted to the wife of the intestate, the 
residue of the said estate to be distributed equally to 
every of the next of kindred of the intestate who are in 
equal degree and those who legally represent them. 

“VII. Provided there be no representations admitted 
among collaterals after brothers and sisters children; 
(2) And in case there be no wife, then all the said 
estate to be distributed equally to and amongst the 
children; (3) and in case there be no child, then to the 
next of kindred in equal degree of or unto the intestate, 
and their legal representatives as aforesaid, and in no 
other manner whatsoever.” 2 

Under the English decisions construing this statute it is 
well settled that where all next of kin are in equal degree 
of relationship, distribution of personality is per capita and 
not per stirpes . 3 

These rules of distribution were in force in Maryland in 
1776 unless they had been previously altered or abrogated 
by statute. 

1 Burdick v. Burdick, 33 Fed. Supp. 921, reversed on other grounds in Gcrt- 
man v. Burdick, App. D. C. , 123 F. (2d) 924. 

2 8 English Statutes at Large, p. 349. 

3 Lloyd v. Reach (1776), 2 Ves. Sec. pp. 213, 215; Re Ross’s Trusts, L. R. 
13 Eq. 286, 293; Walsh v. Walsh (1695), Pree. Ch. 54; Bowers v. Littlcwood 
(1719), 1 P. Williams, 594; Halsbury’s Laws of England, 2d Ed., Vol. 10, p. 603, 
Sec. 877; Williams on Extra, and Admrs., 4th Ed., 1298-9; 2 Kent’s Com., p. 
425; 2 Blackstone’s Com., pp. 217-218. 
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The first Maryland statute on this subject (Acts of 1715, 
Ch. 39) was largely copied from the English statute of dis¬ 
tribution of 1670 and the section providing for distribution 
among next of kin in equal degree was verbatim. 1 

The Maryland courts have recognized that the English 
statute of distributions was in force in Maryland until spe¬ 
cifically repealed by the Act of 1798. 2 

Thus the method adopted by the statute in determining 
comparative degrees of collateral relationship is still fol¬ 
lowed by the courts of Maryland, 3 and the English Statute 
of Frauds of Chas. II (enacted in 1676 and effective 1677) 
which amended the English statute of distribution of 22 
and 23 Chas. II was not repealed by the Maryland Act of 
1715, and is still in force and effect in that State. 4 

Moreover, since the Maryland Act of 1715 was practi¬ 
cally identical with the English act, and did not specifically 
repeal the common law rules of distribution, it must not be 
presumed that the Maryland Convention intended to make 
any innovations upon, or abrogate, the common law rule. 5 

Thus under the English statutes and decisions in force in 
Maryland in 1776, distribution of personalty among col¬ 
laterals in equal degree was made per capita and not per 
stirpes. This remained the law of Maryland until 1798, 
when the Maryland statute of distributions was enacted, 
specifically repealing the English and Colonial statutes in 
conflict therewith. 6 It was also the law of the District of 
Columbia until 1798. 7 

l Thomas v. Harriott, 154 Md. 107. 

- McComas v. Amos, 29 Md. 120, 130, 139. 

3 Thomas v. Harriott, supra, pp. 112, 113. 

* Lewis v. Tapman, 90 Md. 294. 

3 Hooper v. Baltimore, 12 Md. 464; and see Black on Interpretation of 
Laws, p. 233, quoted with approval in Price v. Hitaffer, 164 Md. 505, 515. 

6 HcComas v. Amos, supra, p. 130. 

7 Sec. 1 of the Congressional act accepting the ceded territory printed in 
1929 District of Columbia Code, p. 447. 
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C. The common law rule of distribution established by the 
English statutes and decisions prior to 1776 constitutes 
the present law of the District of Columbia except 
where abrogated by statute. 

The Congressional act accepting the ceded territory from 
the State of Maryland provided that the law of that State 
“shall not be affected by this acceptance, until the time fixed 
for the removal of the Government thereto, and until Con¬ 
gress shall otherwise by law provide/* The Organic Act 
of 1801 establishing the District of Columbia, provided 
“that the laws of the State of Maryland as they now exist 
shall be and continue in force in that part of the said Dis¬ 
trict which was ceded by that State to the United States, 
and by them accepted as aforesaid.” 

Thus from 1801 until the enactment of the 1901 Code for 
the District of Columbia the law of Maryland, as it then 
existed, constituted the law of the District of Columbia ex¬ 
cept as such laws were from time to time altered by acts of 
Congress. It follows that the 1798 statute of distributions 
of Maryland became a part of the law of the District of 
Columbia, and in so far as the rules of distribution estab¬ 
lished by the English statute and decisions were altered or 
repealed by the Maryland Act of 1798 they no longer (after 
1801) constituted a part of the law of the District of Co¬ 
lumbia. 

The code of 1901 provided “All acts and parts of acts of 
the general assembly of the State of Maryland, general and 
permanent in their nature • • • are hereby repealed 
• • m y »i By this provision Congress specifically repealed 
the Maryland acts of 1715 and 1798 and provided: 

“The common law, all British statutes in force in 
Maryland on the twenty-seventh day of February, 
eighteen hundred and one, the principles of equity and 


l Sec. 1636. 
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admiralty, all general acts of Congress not locally in¬ 
applicable in the District of Columbia, and all acts of 
Congress by their terms applicable to the District of 
Columbia and to other places under the jurisdiction of 
the United States, in force at the date of the passage of 
this act shall remain in force except in so far as the 
same are inconsistent with, or are replaced by, some 
provision of this code.” 2 (Italics supplied.) 

The Organic Act of 1801, in so far as it provided that the 
Maryland Act of Distribution of 1798 should continue in 
force as the law of the District, was “inconsistent with” the 
“provisions of this Code” repealing all Maryland acts 3 
and was “replaced by” the “provisions of this Code” 
(1901) relating to the distribution of personal property. 4 
Therefore, the “common law,” “British statutes” and the 
“principles of equity” which were declared to be in force 
and effect in the District of Columbia after 1901, were those 
declared to be in force and effect by the Maryland Declara¬ 
tion of Rights of 1776. 5 

D. Applicable provisions of the District Code of 1901. 

(i) 

This case involves the disposition of a residuary bequest 
in trust which has failed. The only section of the Code 
relating to the devolution of lapsed bequests is Title 19, 
Section 110, District of Columbia Code (1940 Ed.), which 
provides: 

“If a devisee or legatee die before the testator, leav¬ 
ing issue who survive the testator, such issue shall 
take the estate devised or bequeathed as the devisee 
or legatee would have done if he had survived the tes¬ 
tator, unless a different disposition be made or re¬ 
quired by the will. Unless a contrary intention appear 
by the will, such property as shall be comprised in any 
devise or bequest in such will which shall fail or be 

2 Sec. 1, D. C. Code (1901). 

a Sec. 1636, D. C. Code (1901). 

< Title 29, Sec. 30, D. C. Code (1929). 

3 Burdick v. Burdick, supra; Gertman v. Burdick, supra. 
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void or otherwise incapable of taking effect shall be 
deemed included in the residuary devise or bequest, if 
any, contained in such will. ,, 

By this provision Congress attempted to provide for all 
cases of partial intestacy, where the devise or bequest was 
void, lapsed, or otherwise incapable of taking effect. This 
court was called upon to construe this section and to de¬ 
termine what disposition should be made of an invalid be¬ 
quest contained in the residue of a testator’s will in George 
Washington University v. Riggs National Batik, 66 App. 
D. C. 389, 88 Fed. (2d) 771. This Court held that the above 
section was inapplicable to a void or lapsed bequest con¬ 
tained in the residuum, that the testator died “intestate” 
as to the property embraced in the lapsed legacy, that the 
property should descend or be distributed in accordance 
with the common law still in force in the District “until leg¬ 
islation is enacted specifically regulating the disposition of 
such devises and bequests”. This Court said (p. 392): 

“In the light of the common law which is still in 
force in this District except where abrogated by stat¬ 
ute, and upon the only reasonable interpretation which 
we find it possible to place upon the statute here in¬ 
volved, it must be held that the common law rule still 
prevails in this District as to devises and bequests 
contained in the residuum, and such rule must be held 
controlling until legislation is enacted as in Pennsyl¬ 
vania, specifically regulating the disposition of such 
devises and bequests.” (Italics supplied.) 

This is in accord with the settled rule that statutes must 
be construed with the common law, and where they fail to 
provide for the disposition of property in the event that 
has occurred, disposition must be governed by the common 
law. 1 


l McCarthy v. McCarthy, 20 App. D. C. 195; Barnits v. Casey, 7 Cranch 456, 
3 L. Ed. 403. See also, Ball v. Jacobs (Md.), 4 H. & J. 256 (cited in Mc¬ 
Manus V. Lynch (1906), 28 App. D. C. 381, 389; Price v. Bitaffer, 164 Md. 
505; Perry v. Strawbridgc, 209 Mo. 621, 108 S. W. 641; Thomas v. Marriott 
(1927), 154 Md. 107; Johnson v. Baines (Pa.) 4 U. S. 64, 1 L. Ed. 743; 
Guthrie's Appeal, 37 Pa. 9; Packer v. Nixon (Pa. C. C. A.) (1833), reported 
in 9 Pet. 793, 9 L. Ed. at p. 314. 
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In McCarthy v. McCarthy, supra, a married woman died 
intestate on July 1, 1901, leaving a widower and children. 
At that time the statute of distribution of 1901 w’as in ef¬ 
fect in the District. The husband claimed that he was en¬ 
titled to letters of administration and to all the wife’s prop¬ 
erty under the married woman’s act of April 10, 1869, as 
amended June 1, 1896. The children claimed that they 
were entitled to share in her personal estate and, therefore, 
to letters of administration. The court pointed out that 
under the married woman’s act any married woman could 
devise and bequeath her property in the same manner as 
if she were unmarried; but that the statute was silent as 
to the disposition of her property in the event of her death 
intestate. 

The court held that although the Maryland statute of 
distribution of 1798 was in force in the District in 1869 and 
1896, nevertheless since the married woman’s act of the 
District (1869 and 1896) and the Maryland statute (1798) 
were silent as to the devolution of intestate property of a 
married woman, the common law would govern the disposi¬ 
tion of such property, and the husband was entitled to the 
whole thereof. The court said (p. 202): 

“• * * But, as must be observed, the statute is entirely 
silent as to the disposition or devolution of the prop¬ 
erty in the event of the death of the wife intestate. In 
that event the law is left to stand as it stood before the 
passage of the acts to which we have referred. • * • 
And so no statute is to he construed as altering the 
rules of the common law, farther than its words plainly 
import; and where the legislature makes a plain pro¬ 
vision in regard to any subject matter, the courts are 
not at liberty to add to or extend that provision beyond 
the plain import of the words employed.” (Italics 
supplied.) 

In Barnitz v. Casey, supra, it was held that a descent from 
brother to brother was not provided for within the Mary¬ 
land statute of descents and must therefore be regulated by 
the common law, even though the Maryland statute was 
intended to form a complete scheme of descent. 
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In Johnson v. Haines, supra, it was held that in every 
case of intestacy the heir-at-law will take the real estate 
where its descent is not specifically altered by an act of the 
i Legislature, the court saying (p. 65): 

“• * * The common law being, therefore, the orig¬ 
inal guide, and the plaintiff in error being the heir at 
common law, his title must prevail, unless it shall ap¬ 
pear, that an alteration in the rule has been made, by 
some act of the general assembly.” 

In Guthrie’s Appeal, supra, it was held that the testator 
had not disposed of an estate tail by his will, and since 
estates tail were not embraced in the intestate act of 1833 
i they did not descend under it but according to the common 
law. 

In Packer v. Nixon, supra, the testator died, domiciled in 
Pennsylvania, and left all of his property to his * ‘heir-at- 
law”. The dispute arose as the result of the claim of one 
i John Aspden of Lancashire, England, claiming to be the 
i “heir-at-law” under the English law’, and others claiming 
heirship under the statutory law of descent and distribu¬ 
tion of Pennsylvania, where the testator was domiciled. 
The court held that there w’as no provision in the statutory 
i law of Pennsylvania for descent and distribution of prop¬ 
erty to an “heir-at-law’” and that therefore the common 
lawr governed. At page 314 the court said: 

“This must be taken to be a point conclusively set¬ 
tled as the law of the State, * • * that there is in this 
State such a person as an heir at common law*, distinct 
from the statutory heir, to whom the real estate of a 
person dying seized and intestate, shall descend by 
the general course of the law in right of blood and 
inheritance. That the common law of both countries 
is the same, designating the same person, by the same 
rules and courses of descent, as the heir to an ancestor 
in all cases, and the heir to his estates of inheritance, 
unless in the particular event which has happened, an 
Act of Assembly has substituted some other person or 
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persons to take the place of the ancestor, for its en¬ 
joyment and disposition, as a special law for the case, 
like to the law of custom, which breaks the course of 
descent according to the general course of the common 
law.” 


( 2 ) 

The statute of distributions of the District of Columbia 
relates only to property of a person dying intestate. 1 It 
provides for the distribution “by the administrators” of 
the personal property of “an intestate”. The word “in¬ 
testate” appears twelve times in the chapter. “An in¬ 
testate” is one who dies without leaving a will 2 or who dies 
without leaving a valid will. 3 It has also been held that a 
person is not “an intestate” who dies leaving a will al¬ 
though he disposes of only a part of his estate therein. 4 
Therefore, a person can not be said to be “an intestate” 
when he dies leaving a valid will disposing of all his prop¬ 
erty, regardless of the fact that part of the estate is undis¬ 
posed of by virtue of a lapsed or void devise or bequest. 

The statute provides for the distribution of the property 
of “an intestate” and does not relate to intestate property 
such as we have here. 

The introductory section of the statute (Sec. 701) is iden¬ 
tical with the introductory section of the Maryland code. 5 
Such introductory section relates to and qualifies the whole 
statute. In construing our statute this court will be guided 
by the construction placed on the identical section of the 
Maryland code by the Supreme Court of that State.® 

1 Title 18, Secs. 701-723 D. C. Code (1940 Ed.). 

2 Brown v. Mugway, 15 N. J. L. 330. 

3 In Re Cameron’s Est., 47 App. Div. 120, 62 N. Y. S. 187; In re Noble’s 
Est., 194 Iowa 733, 190 N. W. 511. 

4 Thompson v. Carmichael’s Extrs. (N. Y.), 3 Sandf. Ch. 120; Kent v. Hop- 
Icins, 83 Hun. 611, 33 N. Y. S. 767. 

® Bagby, Art. 93, Sec. 124. 

6 Clawans v. Sheets, 67 App. D. C. 366, 92 F. (2d) 517. 
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; In Hokmip v. Hageman, 36 Md. 511, the testator left a 
will giving his wife nothing. In an action brought by the 
wife to enforce her rights in his estate, the court held that 
its statute of distribution had no application where there 
was a will and that therefore the disinherited -wife was en¬ 
titled to one-half of the personal estate according to the 
common law. 1 

; This is a definite holding by the Supreme Court of the 
State of Maryland that the statute of distributions of that 
State, after which the District statute was modeled, applies 
only in cases of intestacy. This agrees with the decisions 
of many courts that the rule as to advancements is appli¬ 
cable only where there is total intestacy. It is also in ac¬ 
cord with those decisions dealing with the rights of a sur¬ 
viving spouse. 

In Messman v. Egenberger, 46 App. Div. 46, 61 N. Y. S. 
556, the court held that a person who dies leaving a will 
which is admitted to probate, is not “an intestate” within 
the New York statute of descent and distribution pertain¬ 
ing to advancements to any child of “an intestate”. The 
court said (p. 559): 

“The words are, ‘an intestate’, and the provisions 
relate to personal estate which has not before been men¬ 
tioned in the chapter, as well as to real estate. It is 
used as a general term without qualification, and, as 
such, its meaning is well knowm and clearly de¬ 
fined. But, in its legal and popular sense, it means a 
person who dies without making a will. The same 
language, ‘an intestate’, without addition or qualifica¬ 
tion, is used in the Revised Statutes, in the article relat¬ 
ing to granting of Letters of Administration. In short, 
a man who dies leaving a will is not an intestate.” 

In Lewis v. Sherman , 121 Conn. 594, 186 At. 540, it was 
held that a husband, the sole heir-at-law of his wife, by 
disavowing the share given him under his wife’s will and 

l See also Marriott v. Marriott, 175 Md. 567, 3 At. (2d) 493. 
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electing to take his statutory share, was limited to a life use 
in one-third of her estate and could not take any share in 
that portion which had not been disposed of by the will due 
to the death of a legatee (a lapsed legacy), before the death 
of the wife, although had the wife died intestate he would 
have taken her entire estate. In this connection the court 
said that the statute of descents “applied only to intestate 
estates”. 

In In re Noble’s Estate, 194 Iowa 733, 190 N. W. 511, it 
was held that the word “intestate” as used in the statute 
of distributions, refers to a person who dies without leav¬ 
ing a will, and does not refer to intestate property, nor in 
any way to void or lapsed legacies. 1 

In June 1920 Congress specifically abolished the common 
law rule in respect to the rights of surviving spouses. The 
above decisions, however, definitely establish that the stat- 
tue of distributions is not applicable unless the deceased 
died wholly intestate, leaving no will whatsoever, and can 
not be held to apply to cases of partial intestacy in the ab¬ 
sence of a specific statutory provision. 2 

There is no such provision contained in our statute mak¬ 
ing it applicable to partial intestacy as there is in the Vir¬ 
ginia statute. 3 

It is apparent from the above authorities that the statute 
of distributions is applicable only in determining the dis¬ 
tribution where the decedent dies wholly intestate. This is 
emphasized by the provision that distribution thereunder 
can be made only by “the administrator” and no “adminis¬ 
trator” can be appointed without proof that the decedent 
“died without a will.” 4 And, if an administrator is ap- 

1 See also Fife v. Fife, 320 Ill. 270, 150 N. E. 630; Boynton v. Boynton, 266 
Mass. 454, 165 N. E. 489. 

2 Chinn v. Murray, 4 Grat. (45 Ya.) 34S; Payne v. Payne, 128 Va. 53, 
104 S. E. 712. 

s Payne v. Payne, supra. 

4 Title 20, Sec. 201, D. C. Code (1940 Ed.). 
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pointed and a will is subsequently admitted to probate, the 
letters are, as a matter of law, revoked. 1 

It is thus demonstrated that in the case at bar the statute 
of distributions is inapplicable. There is no statute cover¬ 
ing the disposition of intestate property resulting from the 
partial failure of a will. The distribution in such case is 
governed by the common law, and consequently should be 
per capita to the nephews and nieces of the decedent. 

£. The statute of distributions for the District of Columbia 
properly construed requires per capita distribution in 
the case at bar. 

We submit that even though this court were to determine 
that the statute of distributions of the District of Columbia, 
and not the common law, should govern the distribution of 
the property contained in the residuum it would neverthe¬ 
less be necessary to order distribution per capita rather 
than per stirpes . We believe that a proper and just analysis 
of the applicable sections of our statute of distributions re¬ 
quires this result, and if the Court’s decision in Iglehart v. 
Holt, 12 App. D. C. 68, is considered contrary, it should be 
overruled. 

Secs. 709, 710 and 711 of Title 18 of the District of Co¬ 
lumbia Code dealing with distribution provide: 

“709. Share of brother or sister or their descendants. 

“If there be a brother or sister, or child or descen¬ 
dant of a brother or sister, and no child, descendant, or 
father or mother of the intestate, the said brother, sis¬ 
ter, or child or descendant of a brother or sister shall 
have the whole.” 

“710. Brothers and sisters to share equally. 

“Every brother and sister of the intestate shall be 
entitled to an equal share, and the child or children, 
or descendants of a brother or sister of the intestate, 
shall stand in the place of their deceased parents re¬ 
spectively.” 


i Morris v. Foster, 51 App. D. C. 238, 278 Fed. (2d) 321. 
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‘‘711. Share of collateral relations. 

“After children, descendants, father, mother, 
brothers, and sisters of the deceased and their descen¬ 
dants, all collateral relations in equal degree shall take, 
and no representation among such collaterals shall be 
all owed.’ ’ 

The critical language of the statute is contained in Sec. 
711, wherein it is provided that— “After * • • brothers, 
and sisters of the deceased and their decendants, all col¬ 
lateral relations in equal degree shall take, and no repre¬ 
sentation among such collaterals shall be allowed.” 

The corresponding language of the English Statute of 
Distributions (1670) is as follows: 

“Provided there be no representations admitted 
among collaterals after brothers’ and sisters’ children.” 

If there is ambiguity in our statute of distributions, it 
results directly from the original ambiguity in the English 
statute, admittedly the pattern for practically all of the 
statutory schemes for intestacy in this country. This con¬ 
fusion beset the judiciary in England after the adoption of 
the statute of Charles II, the outcome of which was the re¬ 
solving of all ambiguitv and the establishment of a settled 
policy of common law which should and must be considered 
in construing our statutory enactment. As stated in Black 
on Interpretation of Law, p. 233: 

“No statute enters a field which was before entirely 
unoccupied. It either affirms, modifies or repeals some 
portion of the previously existing law. In order, there¬ 
fore to form a correct estimate of its scope and effect, 
it is necessary to have a thorough understanding of the 
laws, both common and statutory, which heretofore 
were applicable to the same subject. Whether the stat¬ 
ute affirms the rule of the common law upon the same 
subject, or whether it supplements it, supersedes it. or 
displaces it, the legislative enactment must be construed 
with reference to the common law; for in this way alone 
is it possible to reach a just appreciation of its purpose 
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and effect. Again, the common law must be allowed to 
stand unaltered as far as is consistent with a reason¬ 
able interpretation of the new law.” 

The above provision of the statute of Charles II was by 
no means clear on the subject of apportionment of shares 
to nephews and nieces for, if anything, the literal language 
of the law prohibited the taking by representation after 
nephews and nieces, and, e converso , implied that represen¬ 
tation should be the exclusive method when nephews and 
nieces take. As our statute substitutes the words “and 
their descendants” for the word “children” in the English 
statute, it would seem to follow from a literal reading that 
the doctrine of representation under our law would be en¬ 
tirely controlling only after brothers, sisters and their de¬ 
scendants, (which this court has construed to mean chil¬ 
dren 1 ), just as under the English statute. 

Thus it appears that the same ambiguity existing in the 
old law is present in our own, and it having been so firmly 
resolved as to the English law, it is submitted that the com¬ 
mon law construction ought to obtain here as well. In 
Halsbury’s Laws of England it is stated: 

“If there were no parents, but the next of kin (other 
than the widow) were brothers and sisters and children 
of deceased brothers and sisters, the estate went to 
them per stirpes, but this was limited to the case where 
there was at least one brother or sister living; if all 
the next of kin were children of deceased brothers and 
sisters, the distribution among them was per capita. 
(Eng. Stat. of Dist. 1670, 22 and 23 Car. 2 c. 10; Lloyd 
v. Reach, 1775, 2 Ves. Sec. pp. 213, 215).” 

And in 2 Blackstone’s Commentaries, p. 217, it is 
said: 

“And so, among collaterals, if any person of equal de¬ 
gree with the persons represented were still subsisting 
(as if the deceased left one brother, and two nephews, 
the sons of another brother), the succession was still 


l Iglehart v. Holt, supra. 
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guided by the roots : but, if both of the brethren were 
dead, leaving issue, then (I apprehend) their represen¬ 
tatives in equal degree became themselves principals, 
and shared the inheritance per capita, that is, share and 
share alike; they being themselves now the next in de¬ 
gree to the ancestor, in their own right and not by 
right of representation. • * * ” (And see authorities 
cited in Part B, herein.) 

There is nothing in our statute that renders this construc¬ 
tion of the English statute inapplicable to the case at bar. 

The courts of this country, almost universally, have 
adopted this construction and applied it to domestic stat¬ 
utes. Numerous authorities supporting this assertion are 
set forth in a note in 26 C. J. S. 1030 under the statement 
that— 


“In the United States, it is a rule, expressly stated 
by statute in some states, and applicable regardless of 
how remote from the intestate the nearest degree of 
living relatives may be * * * that when all the heirs 
of an intestate are in equal degrees of consanguinity 
to decedent, they take per capita , in their own right, and 
not per stirpes or by representation, but when they 
stand in different degrees of consanguinity, then the 
more remote take per stirpes , the respective stocks be¬ 
ing in the class of persons, nearest in consanguinity to 
the intestate, in which there are living members, and 
the nearest take the same per capita share to which 
they would have been entitled if those of the same de¬ 
gree or class who have died, leaving children, were 
living. • • •” 

The case of Iglehart v. Holt, supra, decided in 1897, and 
involving the Maryland statute of 1798 then in force in the 
District of Columbia, we submit, is not w-ell reasoned, re¬ 
sults in inequities in distribution not warranted or neces¬ 
sary under the statute properly construed, and should, if 
necessary, be overruled. 
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In the case at bar the five nephews and nieces of the de¬ 
cedent are, as a class, his only surviving next of kin. There 
is no need to invoke the per stirpes method to determine 
shares as w’ould be the case if a brother or sister of a de¬ 
cedent were alive properly claiming a larger share because 
of the closer kinship to the decedent. Then and only in such 
a case is it necessary to distribute by roots. The object of 
the representation rule wherever it is used is that those near¬ 
est of kin shall always get just the share they would have 
got if all of equal degree with them were living. Where, as 
here the brothers and sisters of the decedent are dead, the 
object of the rule can only be accomplished by distributing 
per capita to the nephews and nieces. 

Williams v. Trust Co. of Georgia, 185 Ga. 643, 196 S. E. 
74, involved almost the identical situation as the one here. 
The Georgia statute of distributions, in part, provided: 

“Brothers and sisters stand in the second degree, and 
inherit, if there is no widow, or child, or representative 
of child. * * # The children or grand-children of 
brothers and sisters deceased shall represent and stand 
in the place of their deceased parents, but there shall 
be no representation further than this among collat¬ 
erals/ ? 

The decedent’s nine brothers and sisters predeceased him, 
four leaving no lineal descendants. On petition for instruc¬ 
tions as to whether distribution to the children of the other 
five brothers and sisters should be per stirpes or per capita, 
the Court said: 

“The uncertainty, if there be uncertainty, as to the 
true rule of distribution to be followed in the instant 
case, arises by reason of the clause, in the section re¬ 
ferred to, ‘The children or grandchildren of brothers 
and sisters of the deceased shall represent and stand 
in the place of their deceased parents’ ”. (P. 75) 

• •••••••• 


“It will be noted that neither in onr Act of 1804 nor 
in the statute of 22 and 23 Charles II is there an ex¬ 
press statement that nephews and nieces take by repre¬ 
sentation. The most that can be said is that both stat¬ 
utes provide for representation among brothers’ and 
sisters’ children. At the time of the passage of our 
Act of 1804. ... it w'as well settled that the construc¬ 
tion in England of the statute of distribution was that 
where all the distributees stand in equal degree, they 
take per capita, and that they did not take by repre¬ 
sentation except when the claimants stand in unequal 
degree; it being only in the latter case that children 
of a deceased brother, for instance, stand in the place 
of and represent their deceased father.” (P. 76) 

• •••••••• 

“ ‘It is, therefore, our opinion that the principles of 
the common law and the intent of our Legislature, in 
making the change, will be best carried out by holding, 
that if all the brothers and sisters be dead at the death 
of the intestate, then the distribution is between the 
nephews and nieces, per capita, and if any of them be 
dead, leaving children, distribution is to be made as 
though the nephews and nieces were all alive , the chil¬ 
dren of the deceased nephew or niece standing in the 
place of the parent.’ ” (P. 79) 

And in Fisk v. Fisk, 60 N. J. Eq. 195, 46 AtL 538, the court 

said: 


“It is the doctrine, under the statute of distribution 
that the claimants take per stirpes only when they stand 
in unequal degrees, or claim by representation, and 
then the doctrine by representation is necessary. But 
when they stand in equal degrees, as three brothers, 
three grandchildren, three nephews, etc., they take per 
capita, or each an equal share; because, in this case, 
representation or taking per stirpes is not necessary 
to prevent the exclusion of those in a remote degree. 

“The nephews and nieces, therefore, form a rank of 
kinsmen between whom and the testator there was none 
of nearer kin, and so take each an equal share of the 
property to be distributed. But a child or children of 




34 


a deceased niece or nephew take, by representation, the 
share the deceased parent would have taken if living.” 
(P. 539) 

In Matter of Halls Appeal, 117 Maine 100, 102 Atl. 
977, the statute provided that the children of a deceased 
brother or sister should inherit by right of representation. 
The court held that although this provision did not spe¬ 
cifically state that representation was to be applied only 
where a brother or sister of the deceased was living at the 
time of the intestate’s death, it must nevertheless be so con¬ 
strued. 

In 1866 the Court of Appeals of Maryland was called 
upon to determine this question in Thompson v. Young, 25 
Md. 450. In that case the testator made a be¬ 
quest to “the legal representatives of my beloved 
wife.” The wife had two sisters who predeceased 
her, one leaving one child and the other three children. The 
court held that the bequest to “the legal representatives of 
my beloved wife”, was equivalent to a bequest to the next 
of kin of the wife and that therefore the nephews and nieces 
being the next of kin, took according to their respective re¬ 
lationships and since they stood in an equal degree of re¬ 
lationship to the wife they took per capita . In reaching this 
conclusion the court said (p. 461): 

“In the will under consideration there is no standard 
of distribution. The residuary legatees are described 
in general terms. It is clearly established that these 
words, ‘legal representatives’, mean next of kin when 
used in the connection they are found in. Vide 2 
Jarmvn 41, (mar.). If the equivalent words had 
been used, the rule of distribution would have 
been that established by the testamentary sys¬ 
tem in cases of intestacy, the testator not having 
designated the proportions of the residue, or the per¬ 
sons among whom it should be divided. The parties 
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entitled taking according to their respective relation¬ 
ship, if standing in equal degree,‘ per capita,’ ; if in un¬ 
equal degrees ‘per stirpes’.” (Italics supplied) 

“The words of the bequest in this case do not indi¬ 
cate any purpose to make a different distribution, and 
where the will is silent the general law of distribution 
should prevail. Vide, Roper on Wills, 126. The appel¬ 
lants, standing in equal degree to Elizabeth Young, 
would take per capita. * * *” 

In Snoiv v. Snow, 111 Mass. 389, the intestate died leav¬ 
ing the son of a deceased sister and four children of another 
deceased sister. The appellant, being the only son of one 
sister claimed half of the estate, or a per stirpes distribu¬ 
tion. The court in sustaining a per capita distribution 
said: (pp. 389-390) 

“Our statute of distributions provides that when a 
person dies intestate, leaving ‘no issue, and no father, 
mother, brother, nor sister,’his estate shall descend ‘to 
his next of kin in equal degree; except that when there 
are two or more collateral kindred in equal degree, but 
claiming through different ancestors, those who claim 
through the nearest ancestor shall be preferred to those 
claiming through an ancestor who is more remote’. 
Gen. Sts. c. 91, Sec. 1, cl. 5. 

“We have no doubt that this provision was intended 
to apply to the case of a person leaving as his next of 
kin nephews or nieces, the children of different broth¬ 
ers or sisters, and that such nephews or nieces take 
in equal shares. Such is the natural and obvious con¬ 
struction of the statute. The policy of our law is that 
when heirs are in equal degree of consanguinity to the 
intestate, they inherit per capita, or in equal shares, 
but when they are in different degrees, those in the 
more remote degree inherit per stirpes, or such portion 
as their immediate ancestor would inherit if living. 
Knapp v. Windsor, 6 Cush. 156, 162. Chief Justice 
Shaw, in the case cited, says that ‘the rule of represen¬ 
tation applies only from necessity, or where there are 
lineal heirs in different degrees, as children and the 
children of a deceased child, or brothers and sisters and 
the children of a deceased brother and sister.’ 
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“The appellant argues that it is the intention of our 
statute that distribution shall be made under the fifth 
clause only when there is a failure of all persons pre¬ 
viously named in the statute, including children of de¬ 
ceased brothers and sisters, we cannot adopt this con¬ 
struction. It seems to us against the natural meaning 
of the language, and against the general policy which 
pervades our system that the next of kin in equal de¬ 
gree shall inherit in equal shares.” 

The case of Davis v. Rowe, 6 Randolph’s Reports (Va.) 
355 is interesting, particularly for its careful and exhaus¬ 
tive examination of the law of distribution on the point 
raised here from the days prior to the adoption of the civil 
law in England down to early Virginia history. In that 
case the testator had a brother and sister, both of whom 
predeceased him. The brother left a daughter who sur¬ 
vived the intestate. The sister left four children, two sons 
who survived the intestate and two daughters who prede¬ 
ceased the intestate, each leaving children. Thus, surviving 
the intestate were one niece from one stock and two nephews 
and eight grandnephews and grandnieces of the other stock. 
The niece, sole survivor of the brother, claimed a half of the 
estate. 

The Virginia statute of distribution provided in part: 

“* * * the surplus of the personal estate (except 
slaves) # * • shall be distributed among the wife and 
children, or children’s children, if any such, or other¬ 
wise to the next of kin of the dead person in equal de¬ 
gree, or representing their stocks • • # . If no children, 
nor their legal representatives, one-half to the wife, the 
other to the next of kin who are in equal degree, and 
those who legally represent them; if no such kindred 
the whole to the wife: No representation admitted 
among collaterals, after brothers’ and sisters’ chil¬ 
dren. •• (369) 

The court said that this statute “was taken from the Civil 
Law and must be construed according to its rules. * # 

It then proceeded to discourse at length on the decided cases 
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and text works dealing with the doctrine of representation 
and finally said: 

“These are surely enough to show, that under the 
Statute of Distribution, it is a general rule, that equals 
in degree take equal portions, and that representation 
is only resorted to, to bring in one or more remote; in 
which case he takes per stirpes. * * * Heineccius in his 
Elementa Juris, p. 218, Sec. 696, lays it down, that the 
sons of brothers, if they come alone to the inheritance, 
take per capita; if with their uncles per stirpes, * * V’ 
(375, 376) 

And the court quoted from the work of Professor Cooper 
in which that author said: 

“• • • and, when the Act mentions representation, it 
must be understood to refer to it, in those cases only, 
where it is necessary to prevent exclusion; not where 
the claimants are in equal degree, and therefore can 
take in his own right. * * V’ (370-371) 

Cases to this general effect are numerous and many of 
them are set forth in notes under the section of Corpus 
Juris Secundum referred to at page 31 of this brief. 

Under the archaic English law, prior to the influence of 
the Roman civil law, which expressed itself in the statute 
of Charles II, per stirpes was the only method of distribu¬ 
tion employed. This rule was conceded by all to be one of 
the evils of the feudal system, resented not only in this 
country in the colonial days but in England as well. It was 
a result of this situation that the decisions construing the 
English statute of Charles II were so wholeheartedly 
adopted by jurisdictions in this country, as indicated above. 
While we agree that in a situation where a decedent leaves 
one of two brothers surviving him, the surviving brother 
should be entitled to one-half of the estate and the children 
of the deceased brother should take per stirpes the share 
that their father would have taken, we believe it manifestly 
unfair and without justification in equity to apply the fiction 
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of representation when both of the brothers of the decedent 
have died, each leaving a group of children. All of those 
nephews and nieces are in equal degree of relationship to 
the decedent, claiming directly from him and not through 
their deceased parents. We submit that the fictional doc¬ 
trine of representation should only be invoked under the 
statute when, under the accepted principles of law, inequali¬ 
ties will result if the doctrine is not applied. That is not 
the situation in this case. Our statute does not require the 
use of per stirpes in a situation of this kind, and this court 
should so hold. 


CONCLUSION. 


It is respectfully submitted that the trusts attempted to 
be created by the will are invalid and void, and, that there¬ 
fore the residuary property should be distributed to the 
nephews and nieces of the decedent per capita and not per 
stirpes. 
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Washington, D. C., 
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BRIEF FOR APPELLANT 


JURISDICTION. 

This is an appeal from a judgment in an action to con¬ 
strue a will, entered May 20, 1942, by the District Court of 
the United States for the District of Columbia on motion of 
appellees for judgment on the pleadings (App. 88-90). 
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The jurisdiction of this Court is invoked under the Act of 
March 3, 1901, 31 Stat. 1225, c. 854, Sec. 226, as amended 
by the Act of March 3, 1921, 41 Stat. 1312, c. 125, Sec. 12, 
41 Stat. 1312 (D. C. Code (1940) Title 17, Sec. 101). 
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OPINION OF THE COURT BELOW. 

The opinion of the court below (App. 87-88) is not offi¬ 
cially reported. 


STATEMENT. 

i William Hayes Ackland, domiciled in the District of 
Columbia, died on the 16th day of February, 1940, leaving 
a last will and testament dated November 10, 1938, which 
was admitted to probate by the District Court of the United 
States for the District of Columbia on the 3d day of June, 
1940 (App. 3). 

I The pertinent provisions of the will are Items I and VII. 

Item I: I am free from any moral obligation to any 
of my kindred and at liberty, not only according to law, 
but according to every principle of natural right, to do 
•whatever I choose with my own property. All of my 
nearest relatives being already provided with the com¬ 
forts of life and having no claim -whatever upon me, I 
make no bequest to any of them, except as hereinafter 
appears. No influence has been brought to bear upon 
me in the making of this my last will and testament and 
none of the beneficiaries herein named has anv knowl- 

w 

edge concerning the manner in which I intend to dis¬ 
pose of my estate. 

I urge upon my executors and trustees, hereinafter 
named, to carry out as nearly as possible the spirit of 
my intentions as expressed herein and as may be ex¬ 
pressed to them by other means. (App. 6-7) 

The substance of Item VII is that the residue of the es¬ 
tate is given to Edson B. Olds, Jr., and the American Se¬ 
curity and Trust Company, as trustees, -with the usual pow¬ 
ers of investment and reinvestment and with directions to 
erect on the campus of Duke University, Durham, North 
Carolina, “a memorial building in the form of a gallery or 
museum” to be known as the “William Hayes Ackland Me¬ 
morial” and to include an apse for the interment of his 
remains. The construction of the building is to be substan¬ 
tially in accordance with plans earlier submitted to him by 
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Duke University. The initial cost of the building is not 
to exceed $300,000. All of testator’s books, letters, por¬ 
traits, paintings, statues, miniatures, jewels and -works of 
art are directed to be placed and maintained in the build¬ 
ing on permanent exhibition. It is then directed that the 
net income from the remainder of the residuary estate shall 
be allowed to accumulate in a separate fund and used to pay 
legacies— 

(1) to each child of his brother, Joseph Ackland, who 
should survive the testator the sum of $1,000; 

(2) to his niece, Pauline Lockett Kaiser, should she sur¬ 
vive him, the sum of $20,000; 

(3) to his grandniece and grandnephew, if and when they 
shall attain the age of 30 years, $10,000 each, if and when 
such sums become available; then 

(4) to pay annually to that member of the graduating 
class of Rollins College, Winter Park, Florida, designated 
by the faculty of the College as having written the best es¬ 
say on a designated subject, the sum of $50, said award to 
be known as the “William Hayes Ackland Prize”; 

(5) It is then directed that after the completion of the 
building and the fulfillment of the above requirements from 
the accumulated income, the entire remainder of the accu¬ 
mulated income is to be used by the trustees for the per¬ 
petual maintenance and upkeep of the building and its 
contents and for the acquisition of such objects of art as 
shall be selected by the governing body of Duke University, 
which objects, when acquired, are directed to be placed on 
permanent exhibition in the building; the income is also to 
be used for the enlargement of the building at such times 
as feasible in the judgment of the trustees (App. 8-12). 

On August 20, 1941, appellees as the heirs at law and 
next of kin of William Hayes Ackland, deceased, filed in 
the District Court of the United States for the District of 
Columbia their complaint against Edson B. Olds, Jr., and 
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tiie American Security and Trust Company, trustees, and 
others, among them this appellant, for the construction of 
the will of William Hayes Ackland, deceased. The com¬ 
plaint alleged that the dispositions made by Item VII of the 
will and the trusts created are null and void because the dis¬ 
positions are in contravention of the rule against perpetui¬ 
ties and of the Code of Laws for the District of Columbia; 
that the trust provisions of paragraph (c) of Item VII of 
the will, whereby testator directs his trustees to erect on 
the campus of Duke University at Durham, North Carolina, 
a memorial building in the form of a gallery or museum 
with an apse for the interment of his remains, to be known 
as the “William Hayes Ackland Memorial,” are null and 
vpid for vaguity and uncertainty, especially in that the 
plans referred to in the will are not identified or properly 
incorporated by reference and further because Duke Uni¬ 
versity has not consented and could not lawfully consent to 
the erection of its campus of the memorial building under 
the terms and conditions of the will (App. 2-6). Aside from 
mere conclusions, the complaint alleged that at the time of 
his death, February 16, 1940, William Hayes Ackland w~as 
possessed of personal property appraised for administra¬ 
tion purposes at $1,395,399.12 (App. 4). 

Thereafter, on October 20, 1941, Edson B. Olds, Jr., and 
the American Security and Trust Company filed their an¬ 
swer and counterclaim. The answer admitted the factual 
allegations of the complaint but denied its conclusions 
(App. 14-17). The counterclaim dvrelt at some length upon 
the background of William Hayes Ackland, his tastes for 
art and literature and his announced purpose of dedicating 
his estate to educational and charitable purposes by the es¬ 
tablishment of an art center at some southern college or uni¬ 
versity. Paragraph D of the counterclaim alleged that in 
December, 1936, decedent, in order to ascertain the institu¬ 
tion which would be willing to be used as the instrument 
through which to effect his charitable purposes, wrote simi- 
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lar letters to Duke University, the University of North 
Carolina and Rollins College in the following language: 

I am the owner of some valuable paintings and stat¬ 
uary and have thought of building and endowing a gal¬ 
lery in connection with a southern university. Before 
making my will, I should like to show whether such a 
gift would be acceptable and under what conditions the 
gift would be received? The style of architecture is 
to be in keeping with other buildings and the site I 
would expect the University to furnish. In regard to 
other particulars—which do not occur to me at the 
moment—I should be glad to be informed through the 
authorities. (App. 20-21) 

The counterclaim alleged that although Duke University 
had, on September 6, 1941, declined to accept the trust, tes¬ 
tator had indicated a general charitable intention to make a 
gift of substantially all of his estate for educational and 
charitable purposes; that the benefits conferred by the will 
represent gifts for a public use and that the court, in the 
exercise of its general equity jurisdiction, should not per¬ 
mit the charitable trust provisions of the will to fail be¬ 
cause of the renunciation by Duke University, but should 
appoint a new trustee in the place and stead of Duke Uni¬ 
versity to earn’ out the purposes of the will (App. 17-29). 

On January 5,1942, this appellant (Rollins College), with 
leave of court, filed its answer to the complaint and its 
counterclaim (App. 56-60), which contained substantially 
the same allegations as the answer and counterclaim of 
Olds and the Trust Company. In its counterclaim it fur¬ 
ther alleged that it was ready, able and willing to assume 
the privileges, duties and responsibilities declined by Duke 
University and that the court should appoint appellant trus¬ 
tee to carry out the charitable purposes of the will (App. 
58). Appropriate answers were filed to the respective 
counterclaims. 

On February 28, 1942, the University of North Carolina 
filed its motion for leave to intervene and file its answer and 
counterclaim, which motion was opposed by appellees. 
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On February 10, 1942, appellees filed a motion for judg¬ 
ment on the pleadings (App. 63-64), to which appropriate 
oppositions were filed by all parties in interest. After argu¬ 
ment, the court on May 20, 1942, entered its judgment 
holding that the trust created by Item VII of the will is a 
valid charitable trust but Duke University having declined 
to accept the trust, the trust had thus become impossible of 
performance in the particular manner set forth in the will 
^nd hence had failed (App. 90). In an accompanying opin¬ 
ion the court specifically held the case to be controlled by 
obiter statements of this Court that the doctrine of judicial 
cy pres does not apply in the District of Columbia. 

STATEMENT OF POINTS. 

I. The court erred in holding that the charitable trust 
created by the will of William Hayes Ackland, deceased, 
for the advancement of the cause of art and public educa¬ 
tion, failed because Duke University refused to accept and 
perform the duties imposed upon it by said will. 

II. The court erred in failing to appoint a new trustee to 
administer the educational and charitable trust provisions 
of decedent’s will therein directed to be administered bv 

mf 

Duke University. 

III. The court erred in holding that the doctrine of judi¬ 
cial cy pres is not in effect in the District of Columbia and 
in failing to apply that doctrine to the educational and 
charitable trust created bv decedent’s will. 

| SUMMARY OF ARGUMENT. 

The will created a trust for the erection of a memorial art 
gallery or museum and for the purchase of art objects to 
be placed on permanent exhibition in the museum and for 
the perpetual maintenance and upkeep of the building. The 
nature and purposes of the trust are clearly described and 
the class of beneficiaries are described in general terms. 
This plainly constitutes a charitable trust. Sedgwick v. Na¬ 
tional Sawings and Trust Co., App. D. C., July 13,1942,130 
F. 2d 440. 
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Testator’s dominant purpose was the advancement of art 
in the South and the location of the museum was secondary. 
The fact that the trustee, Duke University, declined to ac¬ 
cept does not affect the validity of the trust. Therefore, 
under established law a new trustee should be appointed 
and the trust given full force and effect without the neces¬ 
sity of resorting to, and independent of, the invocation of 
the doctrine of judicial cy pres. 

Moreover, judicial cy pres is in force in the District of 
Columbia and if necessary to prevent the failure of the 
trust, the District Court should have applied it in this case. 
The District Court was of the opinion that to appoint an¬ 
other institution in the place of Duke University involved 
more than the mere substitution of a trustee and required 
the application of judicial cy pres. Because it believed that 
prior decisions of this Court precluded application of that 
doctrine in this jurisdiction, it held that the trust must fail. 
The court below erred (1) because all expressions by this 
Court on the subject are mere obiter, and (2) because the 
cases upon -which the decision in the instant case is based 
are founded on a fundamentally erroneous premise as to 
the origin of the rule of charitable uses and the applicabil¬ 
ity in the District of its corollary doctrine of cy pres. The 
erroneous assumption that charitable uses could be valid 
and the doctrine of cy pres applied only in jurisdictions 
where 43 Eliz. Ch. 4 is in effect has been conclusivelv over- 

V 

turned in Vidal v. Girard's Executors , 2 How. 127; Ould v. 
Washington Hospital for Foundlings , 95 U. S. 303, 310. It 
being well established that charitable uses are valid in the 
District, it necessarily follows that the concomitant doc¬ 
trine of cy pres is also to be applied in accomplishing the 
policy which underlies recognition of such trusts. This is 
supported by the overwhelming weight of authority in the 
state courts. 

Accordingly, the case should be remanded to the District 
Court with direction to appoint a trustee to carry out the 
terms of the trust in the place of Duke University. 
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ARGUMENT. 

Haying’ Properly Determined that the Provisions of the 
Will Create a Valid Charitable Trust, the Court Erred 
in Holding that the Trust Must Fail Merely Because 
the Named Trustee Failed to Act. 

A. The will created a valid charitable trust. 

Testator declared in unmistakable terms that he owed no 
legal nor moral duty to his kindred and since they Tvere al¬ 
ready provided with the comforts of life, he made no provi¬ 
sion for them, except a few bequests, minor in proportion 
to his estate. He then proceeded to dedicate the remainder 
of his estate for the erection of a memorial building in the 
jform of a gallery or museum and for its upkeep and en¬ 
largement and for the purchase of objects of art. Such of 
his objects of art, worthy of display, and others which his 
trustees were authorized to purchase, were directed to be 
placed in the museum or gallery on permanent exhibition. 
The trustees were directed to build the building in accor¬ 
dance 'with the plans previously submitted to him by Duke 
University and the cost of the building was limited to 
$300,000. 

Appellees contend that the trust provisions are vague and 
uncertain and hence the trust is null and void. 

It is established as a matter of law that trusts created 
for the advancement of the arts and sciences are charitable. 
Simmons et al. v. Fidelity National Bank and Trust Co., 64 
F. 2d 602, 604 (C. C. A. 8); Missouri Historical Society v. 
Academy of Science, 90 Mo. 459, 8 S. W. 346, 348; Jones 
v. Habersham,, 107 U. S. 174, 189; Hubbard v. Worcester 
Art Museum, 194 Mass. 280, 80 N. E. 490. 

The will is definite as to the maximum cost of the art 
building and the type of building is adequately described 
by reference to the plans previously submitted to testator. 
Vestry v. Bostwick, 8 App. D. C. 452, 465. 

The fact that the trust is indefinite in the single respect 
that the persons who will study in the class rooms and en- 
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joy the objects on display are unknown does not in any 
sense detract from its validity as a charitable trust but 
serves to strengthen its character as such and distinguish 
it from a purely private trust. That indefiniteness in the 
beneficiaries is an essential element of a charity and that 
charity begins where definiteness ends are propositions too 
well recognized to admit of dispute. Columbia University 
v. Taylor, 25 App. D. C. 124, 131; Washington Loan and 
Trust Co. v. Hammond, 51 App. D. C. 260, 264-265, 278 Fed. 
569; Darcey v. O’Brien, 62 App. D. C. 151, 152, 65 F. 2d 
599; Ould v. Washington Hospital for Foundlings, 95 U. S. 
303, 311; Russell v. Allen, 107 U. S. 163, 167. 

The direction that the memorial building is to be known 
as the “William Hayes Ackland Memorial” does not im¬ 
pair the validity of the trust, Jones v. Habersham, 107 U. S. 
174, 189; nor does the fact that an apse for the interment 
of testator’s remains is to be connected with the building, 
4 Pomeroy’s Equity Jurisprudence, (5th ed.) Sec. 1019, 
p. 5; 2 Restatement of the Law, Trusts, c. 11, sec. 374, com. 
h; Pettigrew v. Pettigrew, 207 Pa. 313, 56 Atl. S78. 1 

Testator has clearly described the nature and purposes 
of the trust and in general terms the class of beneficiaries; 
this is all that is required of a charitable trust. Sedgwick 
v. National Savings & Trust Co., App. D. C., 130 F. 2d 440; 
July 13, 1942; Darcey v. O’Brien, 62 App. D. C. 151, 152, 
65 F. 2d 599; Russell v. Allen, supra; Smith v. Gardiner, 36 
App. D. C. 485, 487. 


l The law of Florida recognizes, as charitable, a Trust created in perpetuity 
for the maintenance or care of a public or private burying ground or other 
place for the burial of the dead (Laws of Florida 1931, Ch. 14655). That 
Testator’s remains are directed to be placed in an apse connected with the 
museum will not prevent the appointment of this appellant, as Trustee, under 
the authority of Iglehart v. Iglehart, 26 App. D. C. 209. 
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! B. XJpon its renunciation by the trustee named in the will 
the District Court, in the proper exercise of its general 
equity jurisdiction, should have appointed another in its 
place. 

From testator’s two wills (App. 6-14, 30-39) and the let¬ 
ters which he addressed to Duke University, Rollins College 
and the University of North Carolina prior to the execution 
of his last will (App. 12) it is plain that his dominant pur¬ 
pose and intention were to establish a memorial gallery or 
museum at some southern college or university and that his 
interest in Duke University was solely as a medium through 
which his benefaction might reach the public. The students 
who are to be privileged to pursue their studies in art in the 
class rooms of the building and the public which will enjoy 
the galleries are the beneficiaries of this trust and not Duke 
University. In this situation Duke University was nothing 
more than a trustee. The gift being charitable, when the 
named trustee renounced, the District Court should have 
appointed another institution to execute the trust. Smith 
v. Gardiner, 36 App. D. C. 485, 486; Washington Loan & 
Trust Co. v. Hammond, 51 App. D. C. 260, 264, 278 Fed. 569; 
Colbert v. Speer, 24 App. D. C. 187, 205-206, aff’d. 200 U. S. 
130; Jones v. Habersham, 107 U. S. 174, 189-190; Richards 
v. Church Home, 213 Mass. 502, 506, 100 N. E. 631; Read 
v. Willard Hospital, 215 Mass. 132,135,102 N. E. 95; 4 Pom¬ 
eroy’s Equity Jurisprudence (5th ed.) sec. 1026, p. 40. 

In the recent case of Sedgwick v. National Savings & 
Trust Co., App. D. C. July 13, 1942, 130 F. 2d 440; this 
Court quoted with approval from Burke v. Burke, 259 Ill. 
262, 102 N. E. 293: 

! “When a gift is made to a charitable use and no 
donee is named, or the donee named is incapable of tak¬ 
ing the property, the gift will not fail, but a court of 
equity may appoint a trustee to carry out the charitable 
purposes.” 
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And this Court then held: 

This, we believe, is the rule in all but one or two states 
in which, by statute, a different rule is applicable. 

It may be said that to appoint, another trustee in the place 
of Duke University will require a substantial change in loca¬ 
tion and surroundings but this is not considered an obstacle 
when the objective is to avoid a failure of testator’s in¬ 
tention. 

The controlling factor is that, as said by Mr. Justice 
Holmes in Amory v. Attorney General, 179 Mass. $9, 60 X. 
E. 391, 393: 

There is no doubt that the scheme in the will which has 
proved impracticable was only second in the mind of 
testatrix to her general charitable intent. 

See also State v. Van Buren School District, 191 Ark. 1096, 
89 S. W. (2) 605; In re Curram f s Estate, 310 Pa. 434, 165 
Atl. 842; Mormon Church v. United States, 136 U. S. 1. 

C. Judicial cy pres is an essential adjunct of the doctrine 
of charitable trusts and, if necessary, the court should have 
applied it in order to prevent a failure of the charitable 
trust. 

The District Court reluctantly held that under the deci¬ 
sions of this Court the cy pres doctrine is inoperative in the 
District of Columbia and that, therefore, it was without 
power to appoint another educational institution to carry 
out the terms of the trust (App. 80-83, 87-88). In this we 
submit the Court was in error. 

1. The doctrine of judicial cy pres is applicable in the Dis¬ 
trict of Columbia as a part of the general power of a court 
of equity. 

The controlling decisions of the Supreme Court recognize 
the continuing vitality of the power of an equity court to 
execute charitable trusts cy pres. Russell v. Allen, 107 U. S. 
163; Jones v. Habersham, 107 U. S. 174; Hopkins v. Grim- 
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shaw, 165 U. S. 342, 353; Mormon Church v. United States, 
136 IT. S. 1, 56. 

It is submitted that this Court has never held to the con¬ 
trary and that statements in prior decisions to the extent 
that they may be regarded as denying the application of the 
doctrine should be expressly overruled. 

; In the case of Graff v. Wallace, 59 App. D. C. 64-66, 32 F. 
2d 960, relied upon by appellees and cited by the court be¬ 
low, this Court said: 

In their effort to defeat the will, and meet any sug¬ 
gestion that the income could be applied to charity in 
a manner different from that specifically pointed out in 
the will, counsel for appellants earnestly contend that 
the cy pres doctrine, as understood and applied in Eng¬ 
land, is not in force in this District. This contention is 
conceded by counsel for appellees. We deem it unnec¬ 
essary, therefore, to consider the question for the rea- 
i son that the doctrine is not in force in this District (Din- 
widdie v. Metzger, 45 App. D. C. 310; Dumfries v. Aber¬ 
crombie, 46 Md. 172; Ould v. Washington Hospital for 
Foundlings, 95 IT. S. 303, 24 L. Ed. 450) and for the 
further reason that if it were in force it ivoidd have no 
i application to this case. (Emphasis supplied) 

j It is plain from this language that, because of the conces¬ 
sions of counsel, the question of the applicability of the doc¬ 
trine of cy pres was not in the case and the court was not 
called upon to decide it. 2 

It is even mor eclear that in Dinividdie v. Metzger, 45 App. 
D. C. 310, 316, no question of judicial cy pres was involved 
or decided. The language of this Court clearly shows that 
the case went off on the failure of the testator to create a 
trust and of her husband to exercise a naked power to do so 
under the will. Washington Loan and Trust Co. v. Ham¬ 
mond, 51 App. D. C. 260, 265, 266, 278 Fed. 569. 

i 2 The reference to ‘ 1 the cy pres doctrine as understood and applied in Eng¬ 
land" appears to indicate that the court failed to make the distinction—recog¬ 
nized in England—between prerogative cy pres, exercised by the King, and 
judicial cy pres, which is an inherent power of all equity courts, where charita¬ 
ble trusts are recognized, to administer such trusts so that they will not fail. 
Philadelphia Baptist Ass’n. v. Hart, 4 Wheat. 1; Kronshage *v. Varrell, 120 
Wise- 161, 97 N. W. 928. 
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Of course, the case of Dumfries v. Abercrombie, 46 Md. 
172, and other Maryland decisions have no authority in this 
jurisdiction in view of the fact that Maryland, prior to the 
enactment of comparatively recent statutes, 3 applied the 
same rules of interpretation to charitable trusts as it did to 
private trusts ( Erhardt v. Baltimore Monthly Meeting of 
Friends, 93 Md. 669, 49 Atl. 561; 4 Pomeroy’s Equity Juris¬ 
prudence (5th ed.) sec. 1029, p. 50 n. 20); whereas it is estab¬ 
lished by controlling decisions in the United States Supreme 
Court and bv this Court that charitable trusts as such are 

«r 

valid in the District of Columbia; Ould v. Washington Hos¬ 
pital for Foundlings, 95 U. S. 303, 310; Darcey v. O'Brien, 
62 App. D. C. 151, 152, 65 F. 2d 599; Sedgwick v. National 
Savings and Trust Co., App. D. C. July 13, 1942; 130 F. 2d 
440; Columbian University v. Taylor, 25 App. D. C. 124, 
aff’d. 226 U. S. 126; cf. Sec. 102, Tit. 45, D. C. Code (1940 
ed.). 

Confusion as to the applicability of cy pres in this juris¬ 
diction was born of a misapprehension as to the foundation 
of the English law of charities. Until the decision in Vidal 
v. Girard's Executors, 2 How. 127, it was apparently thought 
that charitable trusts were valid in equity only by virtue of 
the statute of 43 Eiiz. Ch. 4. Philadelphia Baptist Asso. v. 
Hart, 4 Wheat. 1, 35-36. However, in the Vidal case it was 
definitely established that jurisdiction in its full extent over 
charitable trusts is possessed by equity courts by virtue of 
their general chancery powers and is not dependent upon, 
or referable for its origin to, the Statute of Elizabeth. Im¬ 
plications to the contrary in Philadelphia Baptist Asso. v. 
Hart, 4 Wheat. 1 were thus conclusively overruled. Vidal 
v. Girard's Executors, 2 How. 127,196; Russell v. Allen , 107 
U. S. 163,167; Perm v. Carey . 24 How. 465; Ould v. Wash¬ 
ington Hospital for Foundlings, 95 U. S. 303, 310; Darcey 
v. O'Brien, 62 App. D. C. 151, 65 F. 2d 599; Burke v. Burke, 
259 Ill. 262, 102 N. E. 293; 4 Pomeroy’s Equity Jurispru¬ 
dence (5th ed.) sec. 1028, pp. 48-49. 

3 Act of 1924, ch. 335, Art. 93, sec. 343, Annotated Code of Maryland; Act 
of 1931, ch. 453, Art. 16, sec. 279, Annotated Code of Maryland. 
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2. The cy pres doctrine is a recognized adjunct to the ju¬ 
dicial process of construction and administration of char¬ 
itable trusts. 

In those jurisdictions, which, like the District, have ac¬ 
cepted the doctrine of charitable trusts in its full extent it is 
well established that the doctrine of cy pres is recognized 
to the extent that courts have power to carry into effect the 
basic intent of the donor or testator as nearly as may be. 
Hubbard v. Worcester Art Museum, 194 Mass. 280, 290, 
80 N. E. 490, 9 LRA (N. S.) 689; People ex rel. Smith v. 
Braucher, 258 Ill. 604, 101 N. E. 944, 47 LRA (N. S.) 1015; 
French v. Calkins, 252 Ill. 243, 257, 96 N. E. 877; O’Hara 
v. Grand Lodge I. O. G. T., 213 Calif. 131,140, 2 Pac. 2d 21; 
Peabody’s Estate, 154 Calif. 173,178, 97 Pac. 184; Patton v. 
Pierce, 114 N. J. Eq. 548-550,169 Atl. 284; St. James Church 
v. Wilson, 82 N. J. Eq. 546, 549, 89 Atl. 519, MacKenzie v. 
Trustees of Presbytery of Jersey City, 67 N. J. Eq. 652, 
670-677, 61 Atl. 1027, 3 LRA (N - . S.) 227 ; 4 Pomeroy’s 
Equity Jurisprudence (5th ed.) sec. 1029, p. 57. 

Those courts which have refused to apply or recognize 
even the doctrine of judicial cy pres by name have applied 
what has been termed the “equitable doctrine of approxi¬ 
mation”. City of Philadelphia v. Girard’s Heirs, 45 Pa. 9, 
84 Am. Dec. 470; State v. Van Buren School District, 191 
Ark. 1096, 89 S. W. (2) 605; 4 Pomeroy’s Equity Jurispru¬ 
dence (5th ed.) n. 9 to sec. 1027, p. 45. 
i By whatever name they have seen fit to designate their 
action, the fact remains that since the recognition of chari¬ 
table trusts in this countrv, the courts have consistentlv 
given their aid to ascertain and carry out, “as nearly as 
may be”, the dominant purpose and intention of the donor. 
Whether appointment of another institution in the place of 
Duke University involves merely the appointment of a trus¬ 
tee, or the application of the doctrine of judicial cy pres or 
of the equitable doctrine of approximation is unimportant. 
The testator clearly intended his relatives to have no part of 
his estate, other than that which he saw fit specifically to give 
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them. His primary, and, we may say, sole objective was 
charitable: the establishment of a museum or gallery for the 
advancement of art in the South. The location was obvi¬ 
ously a secondary consideration (App. 20-21). The over¬ 
whelming weight of authority recognizes that in circum¬ 
stances such as these equity courts have power to, and 
should, carrv into effect the intent of the donor or testator 
when it can be, as here, readily achieved. 

The Mormon Church case, 136 U. S. 1, 51, sounds the key¬ 
note of this policy: 

The principles of the law of charities are not confined 
to a particular people or nation, but prevail in all civil¬ 
ized countries pervaded by the spirit of Christianity. 
They are found imbedded in the civil law of Rome, in 
the laws of European nations, and especially in the laws 
of that nation from which our institutions are derived. 
A leading and prominent principle prevailing in them 
all is, that property devoted to a charitable and worthy 
object, promotive of the public good, shall be applied to 
the purposes of its dedication, and protected from spo¬ 
liation and from diversion to other objects. Though 
devoted to a particular use, it is considered as given to 
the public, and is, therefore, taken under the guardian¬ 
ship of the laws. If it cannot be applied to the particu¬ 
lar use for which it was intended, either because the ob¬ 
jects to be subserved have failed, or because they have 
become unlawful and repugnant to the public policy of 
the State, it will be applied to some object of kindred 
character so as to fulfill in substance, if not in manner 
and form, the purpose of its consecration. 

Again in In re Will of MacDowell, 217 N. Y. 454,112 N. E. 
177, the court said at page 464: 

It may be that the income of a fund of about $63,000, 
which the testatrix has attempted to donate to the crea¬ 
tion of this trust, will not be adequate to carry out the 
trust in the exact manner in which the testatrix contem¬ 
plated that it would be carried out, but this fact would 
not justify declaring the trust invalid, and permitting 
this fund to go to others whom it is clear the testatrix 
did not inteiul should receive it. The inadequacy of the 

fund cannot in any way affect the validity of the trust. 

• • * 
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The trust created by the testatrix is a valid charitable 
trust. If circumstances render it impracticable to carry 
out the trust in the precise manner contemplated by the 
testatrix, the courts will so apply it as to accomplish the 
general charitable purpose which it was the design of 
the testatrix to carry out. The general charitable de¬ 
sign of the testatrix was that ‘‘refined, educated, Prot¬ 
estant gentlewomen” -would be the object of her bounty. 
The money that she directed to be devoted to this pur¬ 
pose may be inadequate to carry out her purpose in 
the percise manner contemplated, but that fact of itself 
furnishes no reason why the class that she intended to 
aid should not receive the benefit of the aid which it 
was her intention to give. (Emphasis supplied) 

A case very similar to the present case is In re Curran’s 
Estate, 310 Pa. 434,165 Atl. 842, wherein the testator estab¬ 
lished a fund to be used to promote higher education of 
females, in an institution adopted to that purpose, located in 
Philadelphia or adjacent to it. There was no qualified insti¬ 
tution in or adjacent to Philadelphia and the court named 
Wilson College at Chambersburg, Pennsylvania, 156 miles 
from Philadelphia, citing Philadelphia v. Girard’s Heirs, 45 
Pa. 9, 84 Am. Dec. 470; In re Kromphs Estate, 228 Pa. 455, 
77 Atl. 814; and In re Towers Estate, 260 Pa. 49, 103 Atl. 
541. 

State v. Van Buren School District, 191 Ark. 1096, 89 S. 
W. (2) 605, also presented a situation akin to the present 
case. 

1 In the case of Mears’ Estate, 299 Pa. 217, 149 Atl. 157, a 
gift was made to Harvard University to be used in founding 
within the University courses of instruction in Eugenics. 
Harvard declined the gift and the court applied the doctrine 
of cy pres and the fund was given to Jefferson Medical Col¬ 
lege for the same purposes. The court said: 

Testator is definite as to the means by which his cliar- 
i itable purposes may be carried out, and equally plain 
as to the objects of the charity. The realization of his 
charitable design is not, however, made dependent upon 
any condition or event. That he designated particu¬ 
larly Harvard University as the instrument by which 
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the purpose of his bequest might be materialized is evi¬ 
dent ; and that he expected it would become such instru¬ 
ment is plain. But neither the trustee named, nor the 
plan decedent mentioned to effectuate his intention, 
constitute the substance of his gift, and particularly in 
cases of this character the law regards the kernel rather 
than the shell. 

See also Lmpton v. Leander Clark College , 194 Iowa 1008, 
187 N. W. 496; Snow v. Bowdoin College, 133 Maine 195,175 
Atl. 286. These citations are, of course, by no means ex¬ 
haustive. 

In view of the overwhelming weight of authority thus es¬ 
tablished and in view of the further fact that no counterveil¬ 
ing general principle of law or equity or intervening factual 
situation in this particular case prevents the application of 
this general rule, it is submitted that the doctrine of cy pres 
should be applied in this case. 

CONCLUSION. 

The will created a valid charitable trust which should not 
be permitted to fail because the named trustee declined to 
accept the provisions of the trust. Accordingly, it is sub¬ 
mitted that the case should be remanded to the District 
Court with instructions to appoint another institution to 
assist in the administration of the trust in the place of Duke 
University. 

Respectfully submitted, 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8354. 


Edson B. Olds, Jr., and American Security and Trust Com¬ 
pany, Executors and Trustees under the Will of Wil¬ 
liam Hayes Ackland, Deceased, Appellants, 

v. 

Jeannette A. Noel, Catherine A. Brown, Pauline A. 
Landis, Robert L. Acklen, Pauline Lockett Kaiser, 
Pauline Hyatt Kaiser Everett, Franck Kaiser, Rol¬ 
lins College, and The University of North Carolina, 
Appellees. 


Appeal From a Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLANTS EDSON B. OLDS, JR., AND 
AMERICAN SECURITY AND TRUST COMPANY, 
EXECUTORS AND TRUSTEES. 


JURISDICTIONAL STATEMENT 

This is one of several appeals from a final judgment (App. 
88-90) of the District Court of the United States for the Dis¬ 
trict of Columbia granting the motion of plaintiffs for judg¬ 
ment on the pleadings (App. 63-64), a review of which by 
this Court is authorized by D. C. Code (1940 Ed.) § 17-101. 
The complaint (App. 2-6) demanded construction of a will, 
and the counterclaim and cross-claim of these appellants 
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(App. 17-29) demanded instructions of the District Court in 
the execution of the trust reposed in them by the will, both 
forms of relief being within the general equity jurisdiction 
of the District Court. D. C. Code (1940 Ed.) §§ 11-301, 305, 
306. 

STATEMENT OF THE CASE 

Brief Outline of Main Issue Involved. 

i By his last will, William H. Ackland bequeathed to these 
appellants, as trustees, the corpus of his entire estate con¬ 
sisting of personal property of the approximate value of 
$1,395,399, with directions to expend not to exceed $300,000 
out of corpus for the erection upon the campus of Duke Uni¬ 
versity of a memorial art museum or art gallery, and to ac¬ 
cumulate and apply the income from the balance of the 
principal, first, to pay legacies aggregating $44,000 to cer¬ 
tain relatives, and $50 annually to a student of Rollins Col¬ 
lege as a scholarship prize; and second, to apply the balance 
of income for the maintenance and upkeep of the museum, 
the acquisition of art objects to be exhibited therein, and the 
possible future enlargement of the building. 

Approximately eighteen months after the decedent’s 
death, complaint to construe the will was filed and there¬ 
after Duke University declined to accept and perform the 
duties imposed upon it by the will. These appellants, as de¬ 
fendants, filed a counterclaim and cross-claim, asking the 
Court to appoint some other Southern university to act 
as sub-trustee in the administration of the educational and 
Charitable trust provisions of the will therein directed to be 
administered by these appellants and Duke University, 
either by the application of the equitable doctrine that a 
charitable trust will not be permitted to fail because of the 
declination of the trust by the designated trustee, or by the 
application of the equitable doctrine of approximation, 
commonly called the doctrine of judicial or equitable cy pres. 

The Court below, while stating that it agreed that the 
doctrine of judicial cy pres was a logical and proper rule 
to follow and hoped that this court would adopt it in this 
case, nevertheless stated that this court “has repeatedly 
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held that the cy pres doctrine is not in force in the District 

of Columbia” and “that the doctrine referred to bv the 

•> 

Court of Appeals is the judicial cy pres is clear (see espe¬ 
cially Graff v. Wallace, 59 App. D. C., 64)” (App. 87-88), 
and held that therefore the charitable trust had failed, and 
that the trust fund should be distributed to the decedent’s 
next of kin, per stirpes. (App. 90, pars. 6 and 7) With due 
deference to the lower court’s decision, these appellants 
believe that reference to subsequent portions of this brief 
will indicate that this court did not pass upon the question 
of judicial cy pres in Graff v. Wallace, supra: that this court 
has not rejected the doctrine in any other case; that the doc¬ 
trine has been adopted by decisions of the Supreme Court 
of the United States as a proper rule to follow in cases of 
charitable trusts; that the doctrine has been accepted and 
applied almost unanimously by every state of the United 
States which has passed upon the question, and that the 
doctrine should be applied in this case. 

Pertinent Facts Showing Circumstances Which Surrounded 
Decedent at Time of Execution of Last Will and Which 
Led to His Selection of Duke University as Medium 
Through Which to Carry Out His General Charitable 
Purpose. 

Since the case was decided below upon plaintiffs’ motion 
for judgment on the pleadings under Federal Rule of Civil 
Procedure 12(c), the facts alleged by these appellants in 
their answer and counterclaim are deemed admitted. 

Art Metal Const. Co. v. Lehigh Steel Co., 3 Cir., 116 F. 

2d 57, 58; 

Wyman v. Wyman, 9 Cir., 109 F. 2d 473, 474; 

United States v. 77 ole, 38 F. Supp. 600, 603. 

The essential facts, contained in the answer and counter¬ 
claim (App. 17-39) and in certain admitted portions of the 
complaint (App. 2-14) are as follows: 

William Hayes Ackland, for many years prior to and at 
the time of his death a resident of the District of Columbia, 
died on February 16,1940, at the age of 84 years, leaving a 
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last will and testament, dated November 10, 1938. He bad 
no direct descendants but was survived by plaintiffs, Jean- 
i nette A. Noel and Pauline A. Landis, of Nashville, Tennes- 
i see, Catherine A. Brown, of Toledo, Ohio, and Robert L. 
Acklen, of Franklin, Tennessee, all children of a deceased 
brother of the testator, Joseph H. Acklen. Decedent also 
was survived by the defendant Pauline Lockett Kaiser, 
i daughter of Pauline Lockett, a deceased sister of the testa¬ 
tor, which defendant was adjudicated by the Probate Court 
of the County of St. Louis, Missouri, on February 6, 1942, 
I during the pendency of the case below, “to be of unsound 
mind and incapable of managing her affairs.” (App. 85) 
With the exception of Mrs. Kaiser, decedent’s relations 
with his nephew and nieces were not close. 

At the time of his death, decedent’s estate, consisting en¬ 
tirely of personal property, aggregated $1,395,399.12, and 
i included some paintings and pieces of statuary suitable for 
exhibition in an art museum. Decedent had inherited a 
i small part of his estate but accumulated most of it by skill¬ 
ful investment and income conservation. 

Decedent was raised in the family home “Belmont” at 
| Nashville, Tennessee, in an atmosphere of culture and re¬ 
finement and the home was filled with paintings, pictures, 
rugs, china and other objects of art. Decedent received his 
university education at Nashville University and the Law 
School of Vanderbilt University, but never had any connec¬ 
tion with Duke University except as hereinafter set forth. 
He was interested in literature and art, had traveled exten¬ 
sively in the United States and abroad, and was the author 
of a number of miscellaneous books, which, however, proved 
unsaleable. 

For many years preceding his death decedent, orally and 
in writing, had stated his general intention of dedicating his 
estate to educational and charitable purposes by the estab¬ 
lishment of an art center in the south to benefit and encour¬ 
age the appreciation and study of art. For this purpose he 
aimed to have an art gallery or art museum erected in con¬ 
nection with the university of some southern state or some 
adequately endowed southern university, the art museum 
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to contain galleries for the exhibition of art objects and 
classrooms and studios suitable for the study of art. 

In furtherance of his intention, on May 4, 1936, decedent 
executed a will (App. 30-39), prior to the one in suit, under 
Item VII of which he bequeathed the hulk of his estate to 
these appellants as trustees and directed that the income 
therefrom should be accumulated and used, after the pay¬ 
ment of certain expenses and legacies, for the erection of a 
memorial gallery or museum upon the campus of Duke Uni¬ 
versity, Durham, North Carolina, or if permission therefor 
could not be obtained, then upon the campus of the Univer¬ 
sity of North Carolina, Chapel Hill, North Carolina, or if 
such permission could not be obtained from either of said 
universities, then upon the campus of Rollins College, Win¬ 
ter Park, Florida. The balance of the income was directed 
to be applied for the perpetual maintenance and upkeep of 
the memorial museum and its contents, for the acquisition 
of such objects of art as should be selected and designated 
bv the governing bodv of the universitv at which said build- 
ing should be located, and for the possible future enlarge¬ 
ment of the building. 

After the execution of that will, these appellants advised 
decedent that it would be desirable for him to make more 
definite plans for the building and endowing of the proposed 
art gallery and to designate the university willing to be used 
as the instrument through which to effect his charitable pur¬ 
poses. Following this suggestion, in December 1936, dece¬ 
dent addressed letters substantially in the following lan¬ 
guage to Duke University, the University of North Caro¬ 
lina and Rollins College: 

“I am the owner of some valuable paintings and stat¬ 
uary and have thought of building and endowing a gal¬ 
lery in connection with a southern university. Before 
making my will, I should like to know whether such a 
gift would be acceptable and under what conditions the 
gift would be received? The style of architecture is to 
be in keeping with other buildings and the site I would 
expect the University to furnish. In regard to other 
particulars—which do not occur to me at the moment— 
I should be glad to be informed through the authori¬ 
ties.’» 
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Following these letters, decedent had numerous inter¬ 
views with Dr. William P. Few, President of Duke Univer¬ 
sity, and with Dr. Hamilton Holt, President of Rollins Col¬ 
lege, but decedent apparently did not have any personal in¬ 
terview with the officials of the University of North Caro¬ 
lina. 

Many interviews were had and numerous letters ex¬ 
changed between the decedent and Dr. Few and between the 
decedent and Dr. Holt in regard to the best method to ac¬ 
complish decedent’s general charitable intentions, and in 
April, 1938, Dr. Few submitted to the decedent plans for a 
museum, drawn up by the architect for Duke University, 
Horace Trumbauer. The decedent expressed his approval 
of and satisfaction with the plans as embodying substan¬ 
tially the type of building that he had in mind to enable him 
to carry out his intentions with respect to the disposition of 
his estate. It consisted of a combination art gallery or mu¬ 
seum, and class rooms and studios for the study of art, with 
a small rectangular extension or room in the rear of the 
building for the interment of the decedent’s remains. 

Dr. Few, President of Duke University, gave decedent 
oral and written assurances that said building would be con¬ 
structed upon the campus of Duke University and orally and 
by correspondence urged that the decedent change his will 
of May 4,1936 (see letter of April 19, 1938, App. 22), so as 
to make available from the corpus of his estate funds in the 
amount of $250,000 or $300,000 for the construction of the 
museum, substantially in accordance with the plans sub¬ 
mitted to him by Dr. Few in April, 1938, as aforesaid (see 
letter of November 9, 1938, App. 22-24). Dr. Few’s letter 
of November 9, 1938, received by the testator prior to the 
execution of his last will on the next day, referred to their 
mutual interest in the “cause of art in the South.” 

Decedent then executed his last will, dated November 10, 
1938, revoking his prior will, dated May 4, 1936, naming 
Duke University, a charitable and educational non-profit 
corporation, as the medium through which to carry out his 
general charitable purposes, and providing for the expendi¬ 
ture out of the corpus of not to exceed $300,000 for the erec- 
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tion of the museum, in accordance with the suggestions con¬ 
tained in Dr. Few’s above mentioned letters and oral state¬ 
ments. 

Decedent’s Last Will Dated November 10, 1938. 

Aside from the selection of Duke University as the me- 
dium through which to effect his general charitable pur¬ 
poses, the main differences between the last will and the 
1936 will are that by the last will (1) the trustees were au¬ 
thorized to expend not to exceed $300,000 from the corpus 
of the trust estate instead of the provision under the earlier 
will for the construction of the museum out of the accumu¬ 
lated income; (2) the pecuniary legacies payable to the 
decedent’s relatives out of the accumulated income from the 
trust estate were slightly increased; and, (3) the trustees 
were directed to construct a museum substantially in ac¬ 
cordance with plans which Duke University had theretofore 
submitted to the decedent. Pertinent provisions of the last 
will are as follows (App. 6-14): 

“Item I: I am free from any moral obligation to 
anv of mv kindred and at liberty, not only according 
to law, but according to every principle of natural 
right, to do whatever I choose with my own property. 
All of my nearest relatives being already provided with 
the comforts of life and having no claim whatever upon 
me, I make no bequest to any of them, except as here¬ 
inafter appears. No influence has been brought to bear 
upon me in the making of this my last will and testa¬ 
ment and none of the beneficiaries herein named has 
any knowledge concerning the manner in which I in¬ 
tend to dispose of my estate. 

“I urge upon my executors and trustees, hereinafter 
named, to carry out as nearly as possible the spirit of 
my intentions as expressed herein and as may be ex¬ 
pressed to them by other means.” 

By Item VII, decedent bequeathed his entire estate, with 
the exception of a few tangible articles, to these appel¬ 
lants, as trustees, for the construction and endowment of an 
art gallery or art museum on the campus of Duke Univer¬ 
sity, said Item containing the following directions for the 
accomplishment of that purpose: 
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Item VII: 

#***•#•*• 

“(c) I direct my trustees to have erected upon the 
campus of said Duke University, at Durham, North 
Carolina, as soon after my death as arrangements 
therefor can reasonably be completed, a memorial build¬ 
ing in the form of a gallery or museum, to include an 
apse for the interment of my remains, to be known as 
the ‘William Hayes Ackland Memorial’, substantially 
in accordance with plans for such a museum which said 
Duke University has heretofore submitted to me. I 
direct that the cost of said building shall be as esti¬ 
mated by the architect who prepared said plans, ap¬ 
proximately Two Hundred Fifty Thousand Dollars 
($250,000.00), but in no event more than Three Hundred 
Thousand Dollars ($300,000.00). When said Building 
shall have been completed, I direct that my remains be 
transferred to the apse which is to be a part thereof, 
for permanent interment in a marble sarcophagus be¬ 
neath a recumbent statue. I further direct that there 
shall be placed and maintained in said building, on per¬ 
manent exhibition, all of my tangible personal property 
and effects preserved for that purpose in accordance 
with the provisions hereinbefore contained, and such 
other objects of art as may be added thereto as herein¬ 
after provided. 

“(d) The entire balance or remainder of my residu¬ 
ary property and estate aforesaid, including the net 
proceeds of sale of such of my tangible personal prop¬ 
erty and effects as may have been sold in accordance 
with the provisions hereinabove contained, and includ¬ 
ing also the proceeds of sale of my manuscripts and/or 
royalties received in respect thereof, shall be held by 
my trustees with full discretionary powers of manage¬ 
ment, of sale and resale, in fee simple or otherwise, of 
investment and reinvestment, of exchange and of chang¬ 
ing investments, and, after paying all such costs, 
charges and expenses as they may deem necessary or 
proper in the administration of this trust, my trustees 
shall allow the net income arising therefrom to accu¬ 
mulate in their hands and shall invest and reinvest the 
same in accordance with the powers hereinabove set 
out, but such accumulations and the investments there¬ 
of shall be kept in a separate fund, from which there 
shall be paid such thereof as may be necessary to earn’ 
out the following directions, namely:” 
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(Subparagraphs (d) 1 and (d) 2 provide for the pay¬ 
ment out of such accumulated income of certain ex¬ 
penses in connection with the administration of the 
charitable trust. Subparagraph (d) 3 provides for the 
payment out of such accumulated income of the lega¬ 
cies of $1,000 to each of the four plaintiffs below. Sub- 
paragraph (d) 4 provides for the payment out of such 
accumulated income of the legacy of $20,000 to dece¬ 
dent’s niece, Pauline Lockett Kaiser, and Subpara¬ 
graph (d) 5 provides for the payment out of said ac¬ 
cumulated income of legacies of $10,000 each to the two 
children of Pauline Lockett Kaiser, if and when they 
shall, respectively, attain the age of thirty years. Sub- 
paragraph (d) 6 provides for the annual payment of 
$50 out of such accumulated income to a student of the 
appellee Kollins College as a prize for the writing of 
an English essay.) 

“7. After the completion of the building provided 
for in subitem (c) of this Item VII of my will, and 
after the fulfillment of all of the requirements upon the 
accumulated income from my trust estate the entire 
remainder of such accumulated income shall be used 
and applied by my trustees for the perpetual mainte¬ 
nance and upkeep of said building and its contents, and 
for the acquisition of such objects of art as may be se¬ 
lected and designated by the governing body of Duke 
University, which objects, when acquired, shall be 
placed in said building on permanent exhibition, as well 
as for the enlargement of such building at such time or 
times as, in the judgment of my trustees, the enlarge¬ 
ment thereof shall be feasible. 

“8. I hereby give to my trustees full and complete 
discretion in connection with the administration of my 
trust estate and in carrying out the directions herein¬ 
above contained, especially those in regard to the con¬ 
struction of the building hereinbefore provided for, and 
I direct that their decision in regard to any matter aris¬ 
ing out of their administration shall be binding and con¬ 
clusive upon all concerned.” 

Between the time of the execution of the last will on No¬ 
vember 10, 1938, and February 16, 1940, the date of de¬ 
cedent’s death, no action was taken by Duke University 
contrary to the inducements and understandings contained 
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in the communications between the testator and Dr. Few 
which led to the making of the last will. Dr. Few died 
about six months after the decedent. 

PROCEEDINGS BELOW. 

Plaintiffs’ complaint, seeking to have the trust created by 
the will declared invalid on the ground of uncertainty and 
asserting violation of the rule against perpetuities, was 
filed on August 20, 1941, approximately eighteen months 
after the decedent’s death and approximately one year after 
the death of Dr. Few. After the filing of the complaint and 
on September 6, 1941, Duke University, by resolution of its 
executive committee, as set forth in Paragraph 10 of the 
second defense of these appellants (App. 16) and Exhibit A 
to appellants’ counterclaim (App. 29-30), declined to ac¬ 
cept the provisions of the will. 

After the receipt of such resolution, these appellants 
filed their answer to the complaint and their counterclaim 
and cross-claim, in which they set forth the foregoing 
facts and asked the Court below to substitute a new trustee 
in the place and stead of Duke University, to administer 
the educational and charitable trust provisions of the will 
therein directed to be administered by Duke University, 
i Defendant, Rollins College, named as one of the alter¬ 
nate trustees under the 1936 will, filed answer, counterclaim 
and cross-claim asking that it be substituted as trustee 
in the place of Duke University, to exercise and perform the 
charitable functions to the same extent as if it had been 
originally named in the 'will instead of Duke University 
(App. 56-60). 

The University of North Carolina, also named as an alter¬ 
nate trustee in the 1936 will, filed a motion for leave to inter¬ 
vene and assert its claim for substitution in place of Duke 
University (App. 64-77). 

On March 20, 1942, these appellants filed a motion for 
leave to amend their counterclaim and cross-claim by adding 
thereto photostat copies of the museum plans which had 
been incorporated by reference into the will by the language 
of Item VII (c) (App. 83-84). 
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ACTION OF LOWER COURT. 

Plaintiffs moved for judgment on the pleadings and, the 
case having been orally argued, the Court filed a memoran¬ 
dum Opinion (App. 87-88) and also a judgment (App. 88- 
90) holding in substance as follows: 

0) The motion of these appellants to amend was denied, 
upon the ground that the language of the will is plain and 
unambiguous on its face. 

(2) The pecuniary legacies bequeathed to individual bene¬ 
ficiaries under Item VII (d), 3, 4, 5 and 6 are severable 
from the charitable trust created by said Item VII and valid. 

(3) Under the provisions of the will, and particularly 
by Item VII (a), (b), (c) and (d) 1, 2, 7 and 8, testator cre¬ 
ated a valid charitable trust of substantially all of his es- 

V 

tate, but Duke University having declined all of the pro¬ 
visions of the will, including all the benefits, burdens and 
responsibilities thereof, and the trust having thus become 
impossible of performance in the particular manner set 
forth in the will, the trust has failed. The Court thereupon 
ordered distribution of the remainder of the trust fund to 
the nearest of kin of the decedent, per stirpes. 

(4) The motion of the University of North Carolina for 
leave to intervene was denied without prejudice to renew it 
should the judgment be reversed on appeal. 

In addition to the appeal of these appellants, separate 
appeals from the judgment also have been taken by the 
plaintiffs, by Rollins College, and by the University of 
North Carolina. 

POINTS RELIED UPON BY THESE APPELLANTS. 

I. The Court erred in holding that the charitable trust 
created by Item VII (a), (b), (c) and (d) 1, 2, 7 and 8 of the 
will of William Hayes Ackland, deceased, for the advance¬ 
ment of the cause of art and public education, failed because 
Duke University refused to accept and perform the duties 
imposed upon it by said will. 
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II. The Court erred in failing to appoint a new Trustee 
, to administer the educational and charitable trust provi¬ 
sions of decedent’s will therein directed to be administered 
by Duke University. 

III. The Court erred in holding that the doctrine of ju¬ 
dicial cy pres is not in effect in the District of Columbia, 
and in failing to apply that doctrine to the educational and 

charitable trust created bv decedent’s will. 

•> 

IV. The Court erred in denying the motion of these de¬ 
fendants and cross-claimants for leave to amend their 
counterclaim and cross-claim to include bv reference the 
plans for the museum mentioned in Item VII (c) of the will. 

SUMMARY OF ARGUMENT. 

I. The dominant intention expressed in decedent’s will 
is to devote his entire estate, to the express exclusion of his 
nephew and nieces, (with the exception of the pecuniary 
legacies of $44,000 payable from accumulated income), for 
the establishment of a memorial art museum or art gallery 
in connection with a university, in order to benefit and en¬ 
tourage the study and appreciation of art. This consti¬ 
tuted a gift for a charitable purpose, or a gift consecrated 
to a public use. The refusal of Duke University to permit 
ithe museum to be constructed upon its campus and to per¬ 
form other duties imposed upon it by the will did not de¬ 
stroy the charitable trust, since this was not a specific gift 
to Duke University, which itself is an educational and chari¬ 
table non-profit organization that holds and administers 
property as a charitable trustee. Duke University was not 
the beneficiary but only one of the media through which the 
charitable purposes were to be accomplished. The legal title 
to the museum, when erected, would be in a charitable cor¬ 
poration, but the beneficiaries who are entitled to the equi¬ 
table interest, which is the real substance of the charitable 
gift, are students of all classes in life who may seek instruc¬ 
tion in art, and the general public which may desire to view 
the objects of art exhibited in the museum. 
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II. It was the duty of the Court below to preserve the 
charitable trust by the appointment of the University of 
North Carolina, Rollins College, or some other southern 
university, to perform the duties intended to be performed 
by Duke University, as a charitable trust will not be per¬ 
mitted to fail because of the refusal or declination of the 
designated trustee to accept the trust. This would involve 
no change in the substance of the gift, but merely the ap¬ 
pointment of a new sub-trustee to carry out the charitable 
purposes in conjunction with these appellants. 

III. The Lower Court took the view that the case involved 
the application of the doctrine of judicial cy pres and not 
merely the substitution of a new sub-trustee (App. 78-79) 
and clearly indicated that but for the decision of this Court 
in the case of Graff v. Wallace, supra, and “repeated” deci¬ 
sions of this Court, it would have applied that doctrine in 
this case (App. 81, S3). It is respectfully submitted that the 
Court below erroneously assumed that this Court in the 
Graff-Wallace ease and “repeatedly” in other cases has 
held that the doctrine of judicial cy pres is not applicable in 
this District. The Graff-Wallace case did not refer to the 
judicial or American doctrine of cy pres, but to the English 
doctrine, which embraces a large measure of the King’s pre¬ 
rogative. The Lower Court should have carried out its de¬ 
sire to apply the American doctrine to this case, as a “logi¬ 
cal and proper rule to follow”, to use its own language 
(App. SI). The decisions of the Supreme Court of the 
United States and the overwhelming weight of judicial de¬ 
cisions in the United States support the adoption of the rule 
as applicable in this District. The doctrine is meeting with 
increasing favor because it is best calculated to carry out 
the charitable purposes of donors and trustors and to pre¬ 
serve inviolate property dedicated to charitable or public 
uses. 

IV. In cases involving the application of the doctrine of 
judicial cy pres, extrinsic evidence is admitted to show that 
the testator had no particular interest in the institution 
named, but that he did have a definite interest in the type of 
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charity selected. The extrinsic facts in this case show that 
Duke University was selected as a medium through which 
to effect the charitable purposes only because the testator 
thought it had agreed to accept the duties of the trusteeship. 
The extrinsic facts also clearly show that testator primarily 
was interested in the cause of art in the South, and not in 
any particular university. These appellants contend that the 
will itself is clear that the testator was interested in the 
! charitable purpose and not in Duke University. The appel¬ 
lees claim to the contrary. Thus, it is proper for the Court 
to put itself in the position of the testator at the time he 
executed the will, “the object being to give the Court the 
point of view of the testator as an aid in the interpretation 
of the language used by him” ( Buchanan v. National Sav- 
l ings and Trust Company, 57 App. D. C. 386, 23 F. 2d 994). 

V. The Court below should have granted the motion of 
these appellants to amend their counterclaim by adding 
thereto the plans for a museum to which reference is made 
in the will. These plans were properly incorporated by ref¬ 
erence and constitute a part of the will itself. Therefore, 
while it was not necessary to view the plans in order to find 
that the contemplated gift constituted a eharitv, it was 
proper that the plans should be before the Court and thus 
furnish a complete picture of the type of building the tes¬ 
tator had in mind. 


ARGUMENT. 

The Trust Is Charitable and the Provisions of the Will 
i Must Be Liberally Construed. 

i As stated in Oald v. Washington Hospital, 95 U. S. 303, 
which established the law of charitable uses for the District 
of Columbia: “Charitable uses are favorites with courts of 
equity. The construction of all instruments where they 
are concerned is liberal in their behalf.” 
j The keynote was struck long ago by Lord Hardwicke in 
Sorresby v. Hollins, 9 Mod. 221, 88 Eng. Repr. 410 (1740), 
when he was faced with a charitable trust which might, un¬ 
der the terms of the will, be carried out in either of two 
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ways, one lawful, the other not. He upheld the lawful 
manner, expressing his much-quoted reason as follows: 

“ * # * But I am of opinion upon this Act of Parlia¬ 
ment, that this bequest is not void, and that there is no 
authority to construe it to be void, if by law it can pos¬ 
sibly be made good. * # *” 

The spirit of this approach carried over into American 
law. In Inglis v. Sailor’s Snug Harbor, 3 Pet. 99,117, Jus¬ 
tice Thompson followed it upon the authority of earlier 
cases in State Courts: 

“In Bartlett v. King, 12 Mass. 543, the supreme ju¬ 
dicial court of Massachusetts adopt the rule laid down 
in Tliellusson v. Woodford , that the court is bound to 
carry the will into effect, if they can see a general in¬ 
tention, consistent with the rules of law, even if the 
particular mode or manner pointed out by the testator 
is illegal.” 

In Russell v. Allen, 107 U. S. 163, the Court said that a 
construction should be adopted which would enable char¬ 
itable trusts to be given effect and to carry out the general 
intention, even if the particular form could not be followed. 

This Court, in the recent case of Sedgwick v. National 
Savings and Trust Com pang, decided July 13, 1942, where ; 30 r -^ ** 
a devise and bequest to the Holy Name Cathedral, Chicago, 
was sustained as a valid charitable trust, said: “It is 
enough if the donor sufficiently describes the nature and 
purposes of the trust, and in general terms the class of bene¬ 
ficiaries.” 

Cf. International Reform Federation v. District TJnem- _ . 

/3/ r 3 

ployment Compensation Board, decided by this Court Sep¬ 
tember 21, 1942, in which the majority and minority opin¬ 
ions were in agreement on the favor accorded charitable 
trusts, the majority saying, 

“And, as Chief Justice Fitzgibbon in an Irish case 
said, if the benefit is one which the founder believes to 
be of public advantage and his belief is rational and 
not contrary to the general law of the land or the prin¬ 
ciples of morality, the gift is charitable in the eyes of 
the law.” 
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and the minority, 

“ * * * Gifts to charity are looked upon with such 
favor by the courts that every presumption consistent 
with the language used by the creator of the trust is 
indulged to sustain them. * * *” 

The facts hereinbefore cited show that the fortune now 
in controversy w*as accumulated through the testator’s 
careful investment and conservation of income. His rela¬ 
tions with his relatives were not close and they had no claim 
upon him or upon his estate. By Item I of his will he ex¬ 
pressed his intention in unequivocal terms that his relatives 
should not share in the estate except to the extent therein 
provided and he asked the trustees to carry out as nearly 
as possible the spirit of his intentions as expressed in the 
will and as expressed to them by other means. He be¬ 
queathed practically his entire estate to these appellants, 
as his general trustees, with directions to construct a memo¬ 
rial art museum, not to exceed $300,000 in cost, upon the 
campus of Duke University, which he had selected because 
he expected that his trustees would be permitted to admin¬ 
ister this important gift for educational and charitable pur¬ 
poses in conjunction with that institution. The balance of 
the estate was to be held by these appellants as trustees, 
with full discretionary powers of management, investment, 
reinvestment, and directions to accumulate the income. 
After paying from income certain expenses in connec¬ 
tion with the preservation of such of testator’s tangible 
property as the trustees might deem suitable for exhibition 
in the museum, and for the publication and sale of testator’s 
manuscripts if this were possible, so as still further to add 
to the corpus of the trust estate,—the balance of income, 
after satisfying the pecuniary bequests, was to be used for 
the permanent upkeep and maintenance of the building and 
its contents, the acquisition of art objects for permanent 
exhibition therein, and the possible future enlargement of 
the building, if in the judgment of the trustees this should 
be feasible. 
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The Court Below Correctly Held That the Trust Created 
by the Will Was a Valid Charitable Trust. 

Gifts of art museums, and of art objects for exhibition 
purposes, especially in connection with an educational in¬ 
stitution, constitute public charities. The following cases, 
selected from a large group, so hold, if citation of authority 
is needed: 

Jones v. Habersham, 107 U. S. 174; 

Hubbard v. Worcester Art Museum, 194 Mass. 280, 
80 N. E. 490, 9 L. R. A. (X. S.) 689; 

Almy v. Jones, 17 R. I. 265, 21 Atl. 616; 

Mason v. Bloomington Library Association, 237 Ill. 
442, 86 X. E. 1044. 

It is true, the testator requested that the art museum be 
known as the “William Hayes Ackland Memorial.” Pos¬ 
sibly he took a pardonable pride in having accumulated, 
mainly through his own efforts and by self-denial, sufficient 
property with which to make such an important gift. These 
personal aspects do not impair the public character of the 
trust or its legal validity ( Jones v. Habersham, 107 U. S. 
174,189). Arguments that the testator was glorifying him¬ 
self and not creating a charity are the familiar ones ad¬ 
vanced by persons who seek to destroy charitable benefac¬ 
tions. They are best answered by the following quotations 
from decided cases: 

In Becker v. Fisher, 112 Ohio St. 2S4, 147 X. E. 744, the 
Court made short shrift of it: 

“The fact that the testatrix desired to have her name 
associated with this charity, and to perpetuate her name 
therein, does not detract in the least from the charitable 
character of the bequest, nor interfere with its execu¬ 
tion and fulfillment. * * * 

“It might with equal reason be said of benefactions 
established by the living, such as the Carnegie libra¬ 
ries scattered throughout the land, or the Rockefeller 
Institute, that the name of the donor detracts from its 
validity. Many charitable trusts bear the name of the 
donor, such as Girard College, Johns Hopkins Univer¬ 
sity and Hospital, and the Smithsonian Institute, estab¬ 
lished by James Smithson.” 
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More recently, in Browning’s Estate, 165 Misc. 819, 1 N. 
Y: Supp. 2d 825, 829, 834, a New York Court spoke of the 
contention somewhat sarcastically: 

“The quoted text [of the will] presents basis for the 
i usual controversy between distributees and those inter¬ 
ested in sustaining trust provisions as valid. * * * 

i The brief submitted by her counsel is exhaustive. It 
follows of necessity the usual line of argument. * * * 
The brief says in substance that the actual underlying 
purpose of the testator was the perpetuation of bis 
name and that he was desirous primarily of accomplish¬ 
ing that result whether in its accomplishment benefit re¬ 
sulted to the general public or to individuals. * * * 

#*••••#•#• 

“The argument made that the plan of the testator is 
personal and private in that it is designed to perpetu¬ 
ate his name does not seem to the court to be of any 
substance. Whether man’s desire to perpetuate his 
name be called vanity or be recognized merely as the 
aspiration of man to retain post mortem some contact 
with the world he knew needs no discussion. Deceased 
has yielded only to an urge which is a human character¬ 
istic and which is evidenced in multitudes of public 
monuments and buildings. Surely that human motive 
1 can have no better expression than in the establishment 
1 of a fund for the amelioration of the lives of one’s fel¬ 
lows or the betterment of a man’s lot. The ultimate re¬ 
cipient of the donor’s bounty will no doubt receive the 
memorial ‘bearing the testator’s effigy’ without resent¬ 
ment. To most of the recipients no doubt it will add 
something to the reward because they will know the tes¬ 
tator only in his character as a benefactor without 
knowing any of his human failings which might detract 
from the kindliness of his gift.” 

i The presence of the tomb, which was intended to occupy 
only a small room in the rear of a large building, is in 
the nature of a memorial feature and comes under the same 
general rule that such features do not detract from the pub¬ 
lic character of the trust. The construction of the building 
dbes not involve the rule against perpetuities and there is no 
provision in the will for the maintenance of the tomb, except 
as it is covered by the direction for the maintenance and up- 
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keep of the building. Such a small charge upon the income 
should not impair the validity of the large and beneficial 
charitable purpose. See Buchanan v. Kennard, 234 Mo. 117, 
136 S. W. 415, where the Court upheld a charitable trust in 
similar circumstances, and also the following cases: 

Jones v. Habersham, 107 U. S. 174, 183; 

Fisk v. Attorney General . L. R. 4 Eq. 521, 524; 

Hunter v. Bullock, L. R. 14 Eq. 45; 

Dawson v. Small, L. R. 18 Eq. 114; 

Bird v. Lee, [1901] 1 Ch. 715; 

Cf. McDonogli’s Ex'rs. v. Murdoch, 15 How. 367, 404. 

Testator’s Dominant Intention Expressed in the Will Was 
to Benefit Art and Education and Not to Make a Spe¬ 
cific Gift to Duke University. 

The dominant thought of the testator, as expressed by the 
language of his will, was to dedicate his entire estate to the 
establishment of an art museum to benefit and encourage 
the appreciation and study of art. That is his main pur¬ 
pose, his general intent. The provisions of his will should be 
so construed, as they reasonablv mav be, to carry into effect 
this general intent: Finlay v. King’s Lessee, 3 Pet. 346, 379; 
Home for Incurables v. Nobel, 172 U. S. 3S3, 395. As stated 
in Ould v. Washington Hospital, 95 U. S. 303, 313, and 
Washington Loan & Trust Company v. Hammond, 51 App. 
D. C. 260, 278 Fed. 569, charitable uses are favorites with 
courts of equity, and construction of all instruments where 
they are concerned is liberal in their behalf. In Dailey v. 
City of New Haven, 60 Conn. 314, 22 Atl. 945, the Court said 
that ‘‘of two possible constructions, that which sustains the 
charity should be adopted.” In O'Hara v. Grand Lodge, 
213 Cal. 131, 2 P. 2d 21, the Court stated that in cases of 
charitable trusts, the trust instrument must be construed 
most strongly against the trustor, for the reason that the 
Courts favor charities. In the famous and leading author¬ 
ity of Jackson v. Phillips, 14 Allen (Mass.) 539, 556, the 
Court said: 

“If the testator uses a word which has two meanings, 
one of which will effect and the other defeat his object, 
the first is to be adopted.” 
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That the testator was interested in the charity and not 
the institution named is further evidenced by the fact that 
he selected a type of charity not ordinarily associated with 
a university and vested the broadest discretion and powers 
in the establishment of the museum not in Duke University 
but in these appellants as general trustees of his own selec¬ 
tion. In Item I of his will he urged them “to carry out as 
nearly as possible the spirit of my intentions”. In Item 
VII(d) S he gave them “full and complete discretion” in 
the administration of the trust estate, especially “in regard 
to the construction of the building”, and finally directed 
“that their decision in regard to any matter arising out 
of their administration shall be binding and conclusive upon 
all concerned.” If his purpose had been to make a gift to 
Duke University specifically and exclusively, he would have 
used language to accomplish that purpose. He adopted a 
plan, however, showing his dominant interest in the estab¬ 
lishment and growth of the museum and its proper admin¬ 
istration through independent trustees closely associated 
yfith him in his lifetime. There is nothing in the will which 
evidences testator’s interest in Duke University other than 
what ordinarily appears in scores of cases where a new 
trustee has been appointed or the doctrine of cy pres has 
been applied. 

The will is full of language evidencing testator’s interest 
in the museum and the acquisition of art objects for exhibi¬ 
tion therein. The $300,000 for the construction of the mu¬ 
seum was to be expended not by Duke University but by 
these appellants, as trustees, and the income from the great 
bulk of the estate was directed to be used by these appel¬ 
lants for the acquisition of art objects for exhibition in the 
museum. Thus, it is clear that testator was not making a 
gift to Duke University, but that he named Duke University 
merely as the location of the building, constituting it a part 
of the mode and not the substance of the gift. 

i Furthermore, in the light of the foregoing well established 
principles, the language of the will must be so construed that 
emphasis is placed upon the charitable purpose and not up¬ 
on the method which the testator adopted for the adminis- 
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tration of the charity ( Philadelphia v. Girard’s Heirs, 45 Pa. 
St. 9). The will must be construed so as to save the chari¬ 
table purpose and not to defeat it. This construction will 
also carry out the intention of the testator most strongly 
expressed in Item I of his will that his relatives should not 
share in his estate except to the extent of the legacies be¬ 
queathed to them out of accumulated income. 

Charitable Gifts Are Regarded as Property Consecrated 
to Public Use and They Will Not Fail because of Re¬ 
fusal of Designated Trustee to Accept the Trust, but 
the Court Will Appoint a New Trustee. 

It is elementary that no trust is permitted to fail for want 
of a trustee. A court of equity will appoint another one. 
Speer v. Colbert, 200 U. S. 130; Smith v. Gardiner, 36 App. 
D. C. 485. 

An institution which receives a donation for charitable 
purposes is not deemed to be the ultimate beneficiary of the 
gift. Duke University in this case occupied the position of 
associate trustee or “sub-trustee” for the operation of the 
testamentary trust in cooperation with these appellants, 
upon whom rests the primary responsibility of carrying out 
the testator’s wishes. Duke is accordingly only a declining 
sub-trustee and the court should appoint a successor insti¬ 
tution to carry the benefits of the trust to the beneficiaries. 

As stated in Massachusetts Institute of Technology v. At¬ 
torney General, 235 Mass. 288, 126 N. E. 521, where a gift 
was made to the Institute for the education of young men in 
naval architecture and marine insurance, the beneficial in¬ 
terest was not in the university but in the young men of all 
classes in life who should seek instruction in those courses. 

The same rule was announced in Stevens v. Smith , 134 
Me. 175, 183 Atl. 344, where the gift was to a particular in¬ 
stitution to provide housing for women and girls. The 
court said that the gift did not fail because the organization 
named to administer the gift could not carry out the bequest, 
as the institution was merely the trustee and not the bene¬ 
ficiary. 
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In tlie case of Mormon Church v. United States, 136 U. S. 
1, 59, hereinafter cited in relation to the doctrine of judicial 
or equitable cy pres, the Court said: 

“The true ground is that the property given to a char¬ 
ity becomes in a measure public property, only applica¬ 
ble as far as may be, it is true, to the specific purposes 
to which it is devoted, but within those limits conse¬ 
crated to the public use, and become part of the public 
resources for promoting the happiness and well-being 
of the people of the State. Hence, when such property 
ceases to have any other owner, by the failure of the 
i trustees, by forfeiture for illegal application, or for any 
i other cause, the ownership naturally and necessarily 
falls upon the sovereign power of the state; and there¬ 
upon the court of chancery, in the exercise of its ordi¬ 
nary jurisdiction, will appoint a new trustee to take the 
place of the trustees that have failed or that have been 
set aside, and will give directions for the further man¬ 
agement and administration of the property * * 

i In Vidal v. Girard's Ex’rs., 2 How. 126, 188, the question 
was raised as to the capacity of the City of Philadelphia to 
hold property in trust to establish a college. Mr. Justice 
Story commented: 

“ * * * It is true that, if the trust be repugnant to, 
or inconsistent with the proper purposes for which the 
corporation was created, that may furnish a ground 
why it may not be compellable to execute it. But that 
will furnish no ground to declare the trust itself void, 
i if otherwise unexceptionable; but it will simply require 
a new trustee to be substituted by the proper court, pos¬ 
sessing equity jurisdiction, to enforce and perfect the 
objects of the trust.’’ 

In Russell v. Allen, 107 U. S. 163, 167, the Court said: 

“If the founder describes the general nature of the 
i charitable trust, he may leave the details of its adminis- 

i tration to be settled by trustees under the superinten- 

i dence of a court of chancery; and an omission to name 
trustees, or the death or declination of the trustees 
named, will not defeat the trust, but the court will ap- 
i point new trustees in their stead. ’ ’ 
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And in Jones v. Habersham, 107 U. S. 174, the capacity of 
the donee of a historical museum to receive the gift was 
challenged, but the Court held that even if the point were 
established, “it would be within the ordinary jurisdiction of 
a court of equity to appoint other trustees in its stead.” 

The trust created bv the will can be as effectuallv admin- 

V •> 

istered through one university as another, so long as the 

university which is selected as the medium through which 

the trust is to be performed, is an institution of recognized 

scholastic excellence and possesses such financial stability 

as to assure the permanency of the charitable gift. The gift 

is not to students now enrolled at Duke University, or to the 

institution itself. The gift is intended to benefit the public 

who mav view the art collection and students who mav de- 
•> » 

sire to study art. They do not live in any particular locality 
and cannot now be ascertained. They will be the recipients 
of the beneficial interest of the charitable gift whether Duke 
University or some other university of high standing holds 
the legal title to the museum and prescribes the courses of 
studv therein. Thus, it would seem to be necessarv merelv 
to substitute a new charitable educational corporation in the 
place of Duke University, which was intended to act in the 
capacity of associate trustee or sub-trustee, in conjunction 
with these appellants as general trustees. 

Cy Pres in the District of Columbia. 

If this Court should be of the view that the preservation 
of the charitable trust involves more than the mere substi¬ 
tution of a sub-trustee, then it is respectfully submitted that 
this is a proper case in which to apply the doctrine of judi¬ 
cial cy pres. 

Whether or not cy pres is the law of the District of Co¬ 
lumbia has not been squarely determined. In a few deci¬ 
sions of this court and of the United States Supreme Court 
in local cases, the doctrine was not applied because the facts 
did not warrant it. In Graff v. TFa/Zacc, 59 App. D. C. 64, 
32 F. 2d 960, this court stated that the English cy pres, which 
differs from its American progeny, was not in force here. 
The writers of this brief have been unable to discover any 
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“repeated’* adverse decisions by this court, and it is sub¬ 
mitted that the impression of the trial court (App. 81, 87) 
in that regard was in error. 

As will appear more fully infra, cy pres has had a check¬ 
ered career in some states due to early misconceptions of its 
nature and origin. At the present time, however, these mis¬ 
conceptions no longer exist, adverse decisions in some juris¬ 
dictions have been overruled or overcome by corrective stat¬ 
utes and the doctrine is favorablv received in the large ma- 
joritv of those states where it has had consideration. It is 
a salutary doctrine and part of the law of charitable trusts 
which is so highly favored in this jurisdiction. Accordingly, 
its history and nature are hereinafter set forth in full in 
support of the earnest contention of these appellants that 
it should now be approved in order to protect the public 
from the loss of a large and beneficial gift. 

In Scott ox Trusts (1939) § 399, the rule of cy pres is 
stated in the following language: 

“'Where property is given in trust for a particular 
! charitable purpose, the trust will not ordinarily fail 
even though it is impossible to carry out the particular 
purpose. In such case the court will ordinarily direct 
that the property be applied to a similar charitable 
purpose. The theory is that the testator would have 
i desired that the property be so applied if he had real- 
i ized that it would be impossible to carry out the par- 
i ticular purpose. The theory is that although the testa¬ 
tor intended that the property should be applied to the 
particular charitable purpose named by him, yet he had 
i a more general intention to devote the property to 
charitable purposes. The settlor would presumably 
have desired that the property should be applied to pur¬ 
poses as nearly as may be like the purposes stated by 
him rather than that the trust should fail altogether. 

“The principle under which the courts thus attempt 
to save a charitable trust from failure by carrying out 
i the more general purpose of the testator and carrying 
out approximately though not exactly his more specific 
intent is called the doctrine of cy pres. The phrase is in 
I the Anglo-French dialect, and is equivalent to the mod¬ 
ern French si pres, meaning so near or as near. The 
i intention of the testator is carried out as nearly as may 
be.” 
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In Mormon Church v. United States, 136 U. S. 1, 51, the 
doctrine was stated in the following language: 

“The principles of the law of charities are not con¬ 
fined to a particular people or nation, but prevail in all 
civilized countries pervaded by the spirit of Christian¬ 
ity. They are found imbedded in the civil law of Rome, 
in the laws of European nations, and especially in the 
laws of that nation from which our institutions are 
derived. A leading and prominent principle prevailing 
in them all is, that property devoted to a charitable and 
worthy object, promotive of the public good, shall be 
applied to the purposes of its dedication, and protected 
from spoliation and from diversion to other objects. 
Though devoted to a particular use, it is considered 
as given to the public, and is, therefore, taken under the 
guardianship of the laws. If it cannot be applied to 
the particular use for which it was intended, either be¬ 
cause the objects to be subserved have failed, or be¬ 
cause they have become unlawful and repugnant to the 
public policy of the State, it will be applied to some 
object of kindred character so as to fulfill in substance, 
if not in manner and form, the purpose of its con¬ 
secration.’ ’ 

The above quotations fairly state the rule. The English 
courts of chancery, as a part of their inherent jurisdiction 
over charitable trusts, exercised the cy pres function to the 
extent of approximating the testator's intention. Where 
there was a bequest for a charitable purpose, the court of 
chancery had full power to direct the disposition of the 
fund. This was known as judicial or equitable cy pres, as 
distinguished from prerogative cy pres. In those instances 
where the failure was due to illegality or to the lack of any 
stated purpose, the King would authorize another scheme 
bv his “Sign Manual.” The Chancellor would refer the 
case to the King’s Attorney General for sign manual au¬ 
thorization and when the sign manual was given the Chan¬ 
cellor would enforce it by decree. See DaCosta v. DePas, 
Dickens 258, 21 Eng. Repr. 268, Ambler 22S, 27 Eng. Repr. 
150, 2 Swanst. 489, 36 Eng. Repr. 715. This was an exercise 
of royal prerogative, but being ultimately enforced by the 
Chancellor it was not always easily distinguished from 
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judicial or equitable cy pres. Scott ox Trusts (1939) § 399. 
The equitable principles recognized by the English High 
Court of Chancery (which included judicial cy pres) were 
taken over into American law, (1 Story Eq. Jur., 14th Ed. 
1918, § 857; Payne v. Hook, 7 Wall. 425), and the doctrine of 
charitable uses thus became a part of the law’ of this Dis¬ 
trict. Ould v. Washington Hospital, 95 U. S. 303, Washing¬ 
ton Loan <£ Trust Co. v. Hammond, 51 App. D. C. 260, 278 
Fed. 569). The case of Jackson v. Phillips , 14 Allen (Mass.) 
i 539 contains a full account of the distinction betwreen pre¬ 
rogative and judicial cy pres and the extent of the Ameri¬ 
can doctrine. 

In the recent case of Harwood v. Dick, 286 Kv. 423, 150 
S. W. 2d 704 (1941), the Court applied the doctrine of ju¬ 
dicial cy pres, after explaining: 

“While the old English cy pres doctrine has not been 
recognized and applied to its full extent according to 
i the ancient rules, yet the equitable principles of it have 
been applied in a limited degree, as will be seen from 
the authorities, supra, in practically all of the States 
of the Union including Kentucky * * *” 

Tw'o factors, however, presented stumbling blocks to the 
smooth acceptance of the doctrine in the United States. 
First, under the prerogative pow’er, the English authorities 
had made decisions which seemed arbitrary to American 
minds, especially the case of DaCosta v. DePas, supra 
(1754), in which a Jewish testator had provided a trust for 
instruction in the Jewish religion. This was unlawful in 
England and under prerogative cy pres the property was 
given over for instruction of children in the Christian re¬ 
ligion and to support a Christian chaplain. Without dis¬ 
tinguishing prerogative cy pres from judicial cy pres, some 
American courts expressed indignation and declared the 
entire doctrine of cy pres inconsistent with American insti¬ 
tutions. Secondly, in the early days of the Republic, some 
American courts labored under the erroneous notion that 
the entire law of charitable trusts, of which cy pres consti¬ 
tuted an element, stemmed from the statute of 43 Eliz. c. 
4, knowm as the Statute of Charitable Uses, which was not 



generally adopted by the American Colonies. The Supreme 
Court of the United States had so decided in Baptist Assn. 
v. Hart's Ex'rs., 4 Wheat 1 (1819). The result was to in¬ 
validate a charity in Virginia where admittedly the Statute 
of Charitable Uses did not exist. Twenty-five years later, 
in Vidal v. Girard's Exrs., 2 How. 126 (1844) arguments 
before the Supreme Court based on Mr. Binnev’s exhaustive 
research in England of the entire doctrine of charitable 
uses, made it clear that the English Chancery Courts had 
sustained charitable trusts long prior to the enactment of 
the Statute 43 Eliz., and that this statute was ancillary and 
remedial only. The Supreme Court thereupon repudiated 
its former decision in Baptist Assn. v. Hart's Ex'rs., and 
since that time the doctrine has become firmly established in 
American jurisprudence. See Ould v. Washington Hospital, 
95 U. S’. 303, Jones v. Habersham, 107 U. S. 174, and Russell 
v. Allen, 107 U. S. 163. 

In the interim, however, other courts were misled. Vir¬ 
ginia and then West Virginia followed the Hart case, and 
statutory amendments were necessary. See the account of 
the error in Beatty v. Union Trust, W. Va., 13 S. E. 2d 
760 (1941). Maryland also went astray. Dashiell v. Attor¬ 
ney General, 5 H. & J. 392 (1822) followed the Hart case as 
to invalidity of charitable trusts, and Dumfries v. Aber¬ 
crombie, 46 Md. 172 (1877), held cy pres consequently in¬ 
applicable in the state. The historical error is well de¬ 
scribed by Charles McHenry Howard, Charitable Trusts in 
Maryland, 1 Md. L. Kev. 105 (1937). A statute enacted in 
1931 (Md. Ann. Code, 1939, Art. 16, § 279) gave chancery 
courts of the state general jurisdiction to enforce charitable 
trusts. 

There is no reason why either of these errors, namely 
confusion of judicial with prerogative cy pres or the as¬ 
sumption that the Statute of Charitable Uses was essential 
to their validity, should stand in the way of exercising 
judicial cy pres in the District of Columbia. The latter 
error was cured for this jurisdiction in Ould v. Washington 
Hospital, 95 U. S. 303, 309, where the court sustained a 
trust for a hospital where (as in this case) “it (was) clear 
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beyond doubt that the testator meant that no part 
of the property so given should ever go to his heirs-at-law. ’’ 
The Court said: 

“The opinion prevailed extensively in this country 
for a considerable period that the validity of charitable 
endowments and the jurisdiction of courts of equity in 
such cases depended upon that statute. * * * 

“The former idea was exploded [in Vidal v. Philadel¬ 
phia], and has since nearly disappeared from the juris¬ 
prudence of the country. * * *” 

See, also, Washington Loan & Trust Co. v. Hammond, 51 
App. D. C. 260, 265, 278 Fed. 569, 574. And in view of the 
present understanding of the distinction between preroga¬ 
tive and judicial cy pres, there seems to be no reason to be 
misled by the following dictum in Graff v. Wallace, 59 App. 
D. C. 64, 32 F. 2d 960: 

“* * * counsel for appellants earnestly contend that 
the cy pres doctrine, as understood and applied in Eng¬ 
land, is not in force in this District. This contention 
I is conceded by counsel for appellees. We deem it un¬ 
necessary, therefore, to consider the question for the 
reason that the doctrine is not in force in this District, 
(Dinwiddle v. Metzger, 45 App. D. C. 310; Dumfries v. 
Abercrombie, 46 Md. 172; Ould v. Washington Hospital 
for Fottndlings, 95 U. S. 303 * * # ), and for the further 
reason that if it were in force it would have no applica¬ 
tion to this case. There is nothing appearing in this 
record to show that the testator’s plan for the estab¬ 
lishment and maintenance of a hospital, for the pur¬ 
poses indicated in his will, cannot be carried into effect 
within a reasonable time.” (Emphasis supplied) 

As the record did not present the question, the court’s 
statement was dictum only, but even if accepted as binding, 
it simply states that the English method of cy pres does not 
exist here. Citation of the Dinwiddie case makes this the 
obvious meaning. There the will left a remainder interest 
to charity generally with a power of appointment and selec¬ 
tion in two executors, a power which was never exercised. 
As the court stated: 
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“In England, upon the failure of the person desig¬ 
nated in the will to make appointment, the prerogative 
power of the king, as parens patriae , is invoked through 
the chancellor to give effect to the charity, but no such 
power has been extended to the chancery courts in this 
country.” 45 App. D. C. at 317. 

The Dumfries and Ould cases, so far as pertinent to the 
Court’s statement, simply held that powers derived from 
St. 43 Eliz. c. 4, which were exercised by the chancery courts 
of England, were not effective in Maryland and the District. 
As we have seen, this is immaterial. 

In Graff v. Wallace , the court found that the estate was 
well invested and could be expected within a reasonable time 
to accumulate to a point where the trustees might carry out 
the testator’s plan for the establishment and maintenance 
of a hospital, and further that there was nothing in the rec¬ 
ord to show that this plan could not be carried into effect 
within a reasonable time. Having so found, the court fur¬ 
ther stated that the fund should not be diverted “to a use 
not contemplated by the testator, such as keeping patients 
in a ward of an established hospital”. This was not a re¬ 
jection of judicial cy pres, but only an admonition that there 
should be no diversion where the expressed testamentary 
plan could be carried into effect, for the court went on to 
say, 

“Such a disposition of the income would prevent the 
accumulation of a fund for the establishment and main¬ 
tenance of a hospital, and thereby defeat the chief ob¬ 
ject the testator had in mind.” 

While counsel had suggested this diversion to “prevent 
intestacy”, the court felt very emphatically that the scheme 

was practicable and that no such intestacy was in view, and 
the last paragraphs were evidently written out of anxiety 
lest the trustees become impatient in the slow process of 
accumulation and act prodigally in the expenditure of the 
funds for more immediate ends. This court did not—be¬ 
cause it found no occasion to do so—hold that there could 
be no deviation to prevent the complete failure of the trust. 
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If, however, the above-quoted dictum or any other state¬ 
ments in the opinion were intended to reject the judicial cy 
pres, as the trial court believed and as counsel for the next 
of kin will doubtless contend, the cited authorities do not 
support it, the overwhelming weight of authority is to the 
contrary, and these appellants contend that such state¬ 
ments should be reexamined and overruled. 

Appellant’s brief in the Graff case relied on cases of pre¬ 
rogative cy pres and on decisions from states such as Con¬ 
necticut and Indiana which have since been overruled by 
the courts of those states. (See infra, p. 33) The Mary¬ 
land decision cited was not in point, because unlike the Dis^ 
trict of Columbia, no charitable trust was at that time valid 
in that State, as its courts applied the same rule of definite¬ 
ness to charitable as to private trusts. The appellee’s 
brief immediately conceded the point so far as “the cy pres 
doctrine as it has been understood and applied in England” 
was concerned, but the brief goes further to point out that 
while prerogative was not active here, the courts of equity 
had power “to so modify the details of a testator’s plan for 
carrying his charitable purpose into execution as to make it 
practicable, and to in that way prevent his intestacy.” It 
was in the light of that concession that this court made its 
statement. 

The United States Supreme Court has often spoken of 
the cy pres rule, either with approval or with the assump¬ 
tion that it was in effect. As far back as Baptist Assn. v. 
Hart’s Ex’rs., 4 Wheat. 1 (1819), when the Court took the 
view, later admitted to be erroneous, that the doctrine of 
charitable uses rested on the Statute of 43 Eliz., c. 4, Jus¬ 
tice Story commented on cy pres in his concurring opinion. 
He explained that courts of chancery would exercise this 
power when a trust existed, so as to bring the case within 
the equitable jurisdiction. When there was no trust, then 
the prerogative power was necessary to save the charity. 
4 Wheat at pp. 51b-51c, 51k. 

In Beatty v. Kurtz, 2 Pet. 566 (1829), property intended 
by the donor for use by a group of Lutherans was defec¬ 
tively conveyed, yet the court did not hesitate to approve 
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the exercise of injunctive power to protect the charitable 
purpose and dedication of the property from attacks by 
the heirs. The case arose in the District of Columbia. 

Inglis v. Sailor’s Snug Harbor, 3 Pet. 99, 117 (1839) 
speaks of the rule “that the general intent must be carried 
into effect, even if it is at the expense of the particular in¬ 
tent”, as follows: 

“A rule so reasonable and just in itself, and in such 
perfect harmony with the whole doctrine of the law in 
relation to the construction of wills, cannot but receive 
the approbation and sanction of all courts of jus¬ 
tice • • • ” 

In Russell v. Allen, 107 U. S. 163, 166 (1883), the court 
restated this view: 

“By the law of England from before the Statute of 
43 Eliz., c. 4, and by the law of this country at the pres¬ 
ent time (except in those States in which it has been 
restricted by statute or judicial decision, as in Vir¬ 
ginia, Maryland, and more recently in New York), 
trusts for public charitable purposes are upheld under 
circumstances under which private trusts would fail. 
* • • and the instruments creating them should be so 
construed as to give them effect if possible, and to carry 
out the general intention of the donor, when clearly 
manifested, even if the partindar form or manner 
pointed out by him cannot be followed.” (Emphasis 
supplied) 

In the case of Mormon Church v. United States, 136 U. S. 
1, hereinbefore mentioned, the Supreme Court recognized 
and applied the doctrine of judicial cy pres to what it called 
“non-forfeited” property, which was the personal property 
of the Mormon Church, as distinguished from the “for¬ 
feited” or “escheated” property, consisting wholly of its 
real estate, and stated (p. 64) that such “non-forfeited” 
property, under the ordinary power of the court of chan¬ 
cery over trusts, would be “subject to such disposition only 
as may be required by the law of charitable uses.” In a 
subsequent decree which dealt with the same property, the 
Supreme Court provided (140 U. S. 665, 666) that the 
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“non-forfeited” property “ought to be limited and ap¬ 
pointed to such charitable uses, lawful in their character, 
gs may most nearly correspond to those to which it was 
originally destined.” 

The point was mooted for the District in the leading case 
pf Ould v. Washington Ilospital, 95 U. S. 303, at p. 310: 

“The power of the king as parens patriae, acting 
through the chancellor, and the powers of the latter 
independently of the king, are subjects that need not 
here be considered.” (Emphasis supplied) 

This was a recognition that equity courts have some in¬ 
herent power to apply gifts cy pres. And the existence of 
such power was assumed in Hopkins v. Grimshaw, 165 U. S. 
342, at p. 353 (1897), another District of Columbia case. 
The controversy was over the proceeds of land once used 
as a cemeterv, but discontinued as such bv orders of the 
health authorities. The court was somewhat in doubt of 
the charitable nature of the foundation because private 
profit was derived by the members of the cemetery asso¬ 
ciation, but the opinion went on to say: 

“If it be assumed, however, as most favorable to 
the defendant, that this deed created a charitable trust, 
it was not a grant indicating a general charitable pur¬ 
pose and pointing out the mode of carrying that pur¬ 
pose into effect, thus coming within that class of cases 
i in which courts of chancery, when the particular mode 
had failed, have carried out the general purpose. Mor¬ 
mon Church v. United States, 136 U. S. 1, 51-60; Jack- 
son v. Phillips, 14 Allen 539.” 

The trust even if charitable, would have failed under cy 
pres in that particular case because the grant was for the 
cemetery “and for no other purpose whatever.” In the face 
of this express language, no general intent could be found, 
but the opinion, by citing the Mormon Church and Jackson 
cases leaves no doubt that cy pres would have been exer¬ 
cised had the trust been charitable and a general intent 
found. 

In the light of the foregoing cases, there would seem to 
be ample authority in this jurisdiction for the court below, 
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in the exercise of its inherent chancery powers, to carry 
out the general intention of the testator “even if the par¬ 
ticular form or manner pointed out by him cannot be fol¬ 
lowed.” 

The Doctrine of Judicial Cy Pres Has Been Adopted by 
the Weight of Authority in the United States. 

Twenty-one states have adopted cy pres by judicial deci¬ 
sion. Seven have statutes declaratory of the equitable prin¬ 
ciple, a few of which were apparently enacted to overcome 
adverse decisions rendered under the misconceptions al¬ 
ready noted. The courts in two states have approved the 
doctrine by dicta. A decision in another state favored cy 
pres through the application of foreign law though gen¬ 
erally rejecting all charitable trusts. Twelve states do not 
appear to have considered the point. In only five are deci¬ 
sions rejecting the doctrine still in effect. See also Re¬ 
statement of Trusts, § 399. 

Adopted by Decision : 

Arkansas: State National Bank v. Bann, 202 Ark. 850, 
153 S. W. 2d 158 (1941). California: O’Hara v. Grand 
Lodge, 213 Cal. 131, 2 P. 2d 21 (1931). Colorado: Fisher v. 
Minshall, 102 Colo. 154, 78 P. 2d 363 (1938). 

Connecticut: Shannon v. Eno, 120 Conn. 77, 179 Atl. 479 
(1935), adopting rule of Restatement of Trusts, § 399. This 
court has departed from the adverse ruling in White v. 
Fisk, 22 Conn. 30 (1852). 

Florida: Lewis v. Gaillard, 61 Fla. 819,56 Sou. 281 (1911); 
see Sheldon v. Powell, 99 Fla. 782, 12S Sou. 258 (1930). 
Illinois: Village of Hinsdale v. Chicago Missionary Society, 
375 Ill. 220, 30 N. E. 2d 657 (1940). 

Indiana: Reas oner v. Herman, 191 Ind. 642,134 N. E. 276 
(1922). This court has departed from adverse ruling in 
Grimes v. Harmon, 35 Ind. 19S (1871). 

Iowa: Lupton v. Leander Clark College, 194 Iowa 1008, 
187 N. W. 496 (1922). Kansas: Troutman v. DeBoissiere 
Odd Fellows’ Orphans’ Home, Kan., 64 Pac. 33 (1901). 
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Kentucky: Kentucky Childrens Home v. Woods , 289 Ky. 
20, 157 S. W. 2d 473 (1941); Harwood v. Dick , 286 Ky. 423, 
i 150 S. W. 2d 704 (1941), which in effect overrules adverse 
ruling in Adams v. Bohon, 176 Ky. 66,195 S. W. 156 (1917). 
The state originally had a very broad conception of cy pres. 
! See Gass v. Wilhite, 2 Dana 170 (1834). 

Maine: Stevens v. Smith , 134 Me. 175,183 Atl. 344 (1936). 
Massachusetts: Trustees of Andover Seminary v. FmJors 
I 0 / Theological Institute in Phillips Academy , 253 Mass. 256, 
14S X. E. 900 (1925). Michigan: Gifford v. National 
Bank of Menominee, 285 Mich. 58, 280 X. \V. 108 (1938). 
Missouri: Thatcher v. Lewis, 335 Mo. 1130, 76 S. W. 2d 677 
(1935). Nebraska: Nilson’s Estate, 81 Nebr. 809,116 X. W. 
971 (1908). New Hampshire: Adams v. 76 X. H. 96, 
1 79 Atl. 837 (1911); see Drury v. Sleeper, 84 X. H. 98, 146 
Atl. 645 (1929). New Jersey: Patton v. Pierce, 114 N. J. 
Eq. 548, 169 Atl. 284 (1934); see Fidelity Union Trust Co. 
v. Laise, 127 X. J. Eq. 287, 12 A. 2d 882 (1940). 

North Carolina: Johnson v. Wagner, 219 X. C. 235, 13 
1 S. E. 2d 419 (1941). Overruling sub silentio a long line of 
cases rejecting the doctrine on the erroneous notion of arbi¬ 
trariness. 

Ohio: hi re Distribution of Funds of YMCA War Fund, 
!63 Ohio App. 213, 25 X. E. 2d 956 (1939). Rhode Island: 

! Neicport v. Sisson, 51 R. I. 481,155 Atl. 576 (1931). Texas: 
Inglish v. Johnson, 42 Tex. Civ. App. 118, 95 S. W. 558 
(1906). 

Adopted by Statute : 

Alabama: Heustess v. Huntingdon College, 242 Ala. 272, 

1 5 So. 2d 777 (1942) (“But the doctrine of equitable approxi¬ 
mation is not dependent upon statute. It existed as an 
equitable principle in terms as thus enacted at the time of 
the Thomas deed. It had been long established in Amer¬ 
ica. ”) Georgia: Goree v. Georgia Industrial Home, 187 Ga. 
|368, 200 S. E. 684 (1938). Apparently enacted in the Geor¬ 
gian effort to codify common law and equity. Minnesota: 
Peterson’s Estate, 202 Minn. 31, 277 N. W. 529 (1938). Ap¬ 
parently enacted to cure the situation caused by statutory 
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abolishment of all charitable uses. See Lane v. Eaton, 69 
Minn. 141, 71 N. W. 1031 (1897). New York: City Bank v. 
Arnold, 283 N. Y. 184, 27 N. E. 2d 984 (1940). Apparently- 
enacted to overcome adverse rulings such as Beekman v. 
Bonsor, 23 N. Y. 298 (1861). Williams v. Williayns, 8 N. Y. 
525 (1853) had upheld cy pres in judicial sense. Pennsyl¬ 
vania: Connors v. Ahearn, 342 Pa. 5, 19 A. 2d 388 (1941). 
The origin and necessity of this statute are not clear, as no 
prior adverse rulings seem to have been made. West Vir¬ 
ginia: See Beatty v. Union Trust Co., W. Va., 13 S. E. 2d 
760 (1941). Enacted to overcome effects of Baptist Assn. 
v. UarVs Exrs., 4 Wheat. 1 (1819). Wisconsin: Nelson v. 
Madison Sanatorium , 237 Wis. 51S, 297 N. W. 424 (1941). 
Apparently declaratory of the law as declared in Harring¬ 
ton v. Pier, 105 Wis. 485, 82 N. W. 345 (1900). 

Favorable Dicta: 

Utah: U. S. v. Church of Jesus Christ of Latter-Day 
Saints, S Utah 310, 31 Pac. 436 (1S92). Vermont: Exrs. of 
Burr v. Smith, 7 Vt. 241 (1835). 

By Applying Foreign Law: 

Virginia: Penn v. Keller, 178 Va. 131, 16 S. E. 2d 331 
(1941). Apparently no discussion of cy pres as a doctrine 
in Virginia, charitable trusts having been at one time held 
valid, then invalid, then valid again, and now invalid ex¬ 
cept as approved by certain statutes. See Fitzgerald v. 
Doggett’s Exr.. 155 Va. 112, 155 S. E. 129 (1931). 

No Ruling: 

Arizona, Idaho, Louisiana, Montana, Nevada, New Mex¬ 
ico, North Dakota, Oklahoma, Oregon, South Dakota, Wash¬ 
ington, Wyoming. 

Adverse Decisions: 

Delaware: Murphy v. McBride, 14 Del. Ch. 457, 130 Atl. 
283 (1925), following Doughten v. Vunderer, 5 Del. Ch. 51 
(1875), where all cy pres was erroneously called preroga- 
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live. Maryland: Dumfries v. Abercrombie , 46 Md. 172 
1 (1876), flowing from the error of Baptist Assn. v. Hart’s 
Exrs., 4 Wheat. 1 (1819). Whether the 1931 statute (Ann. 
Code, 1939, Art. 16, § 279), validating charitable trusts gen- 
i erally overcomes the Dumfries case on cy pres has 
not been decided. Mississippi: National Bank of Greece 
v. Savarika, 167 Miss. 571, 148 Sou. 649 (1933), fol¬ 
lowing the confusion with prerogative and consequent as¬ 
sumption that doctrine as a whole is arbitrary. South Caro- 
| lina: Mars v. Gibert, 93 S. C. 455, 77 S. E. 131 (1913) (“It 
does not result, however, that the details of the plan laid 
, down in the will must be followed to the letter. The main 
purpose being kept in view, considerable flexibility will al¬ 
ways be allowed in the details of the execution of a trust, so 
as to adapt it to the changed conditions .’’ Bogert’s com- 
j ment: “This seems to be denying the existence of cy pres 
in one breath and applying it in a disguised and limited 
form in the next sentence.” Bogert, Trusts and Trustees, 
§ 433). Tennessee: Ewell v. Sneed , 136 Tenn. 602,191 S. W. 
131 (1917), following confusion with prerogative. 

i If More Than the Substitution of a New Trustee is Required, 
the Doctrine of Judicial Cy Pres Should Be Applied in 
i this Case to Fulfill the Charitable Purpose of the Tes¬ 
tator. 

The problem of applying property cy pres has frequently 
arisen in other jurisdictions in cases like the present one, in 
which there is a gift ostensibly to a named charitable cor¬ 
poration. Sometimes the particular means of carrying out 
the general charitable intention fails because of outright 
rejection, but cases of this sort are rare since not often is a 
gift rejected. More often it fails because the corporation is 
incapable of taking or because the corporation has ceased to 
exist. The principle is the same in each instance. “The 
answer depends upon whether the testator manifested an 
intention merely to make a gift to the corporation or 
whether he manifested a more general intention to devote 
the property to certain charitable purposes.” Scott on 
Trusts (1939), § 397.3. 
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The next of kin of the testator doubtless will contend that 
the expressions contained in the will indicate an intention 
to make a gift to Duke University. In the following cases, 
the existence of provisions such as those found in the pres¬ 
ent will, that provide for the erection of a building in a par¬ 
ticular location, or designate a particular institution, or 
contemplate the performance of certain duties by the gov¬ 
erning body of the institution named, have been regarded 
merely as part of the mode and not as the substance of the 
gift and the doctrine of judicial ci) pres applied, under the 
principle of liberal interpretation adopted in cases of 
charitable trusts, and because Courts will find a general 
charitable intent in the absence of language specifically re¬ 
stricting the gift to the institution or purpose named. The 
location of the art museum on the campus of a new sub-trus¬ 
tee would not be an unusual deviation. In their liberalitv 
towards charities, courts have often decreed such changes 
when it has become impracticable or impossible to use the 
location or the institution designated by the testator. 

In the first Item of his will, the testator includes a state¬ 
ment which is a fair definition of the doctrine of cy pres 
itself: 

“I urge upon my executors and trustees, hereinafter 
named, to carry out as nearly as possible the spirit of 
my intentions as expressed herein and as may be ex¬ 
pressed to them by other means.” 

It would be an impossible task to review all of the cases 
in w’hich the doctrine of judicial cy pres has been applied, 
but, as heretofore shown, the doctrine is growing and not 
diminishing in favor and has received approval by the 
overwhelming weight of authority. The following selected 
cases fairly illustrate the application of the rule. The cases 
are legion wdiere cy pres has been applied to effect a com¬ 
plete change in the beneficial use of the fund, and not 
merely the designation of a new trustee without any change 
in substance. 

In Mear’s Estate , 299 Pa. St. 217, 219, 149 Atl. 157, the 
will established a trust in the following language: 
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“All the rest, residue and remainder of my estate 
• * * * unto f] ie p res id en i; an d. Fellows of Harvard 

College , to be received by them and to be used by them 
in founding in Harvard University in such manner as 
may, in tlieir judgment , be best, ‘Courses of Instruc¬ 
tion in Eugenics'. It is my wish that the subject to 
be taught in all of its branches, notably that branch 
relating to the treatment of the defective and criminal 
classes by surgical procedures, as I have advocated in 
my writings on the subject, especially as set forth in 
my book on the ‘Problem of Race Betterment’ (Em¬ 
phasis supplied.) 

Harvard University declined the gift. The court held 
that the main purpose of the testator was to establish a 
course and not to benefit Harvard. Cy pres was applied 
and the gift was turned over to Jefferson Medical College 
for the same purposes. The court said: 

“* * * Testator is definite as to the means by which 
i his charitable purposes may be carried out, and equally 
i plain as to the objects of the charity. The realization 
of his charitable design is not however made depen¬ 
dent upon any condition or event. That he designated 
i particularly Harvard University as the instrument by 
which the purpose of his bequest might be materialized 
is evident; and that he expected it ivould become such 
instrument is plain. But neither the trustee named, 
nor the plan decedent mentioned to effectuate his in¬ 
tention, constitute the substance of his gift, and, par¬ 
ticularly in cases of this character, the law regards 
the kernel rather than the shell. * * *” (Emphasis 
supplied.) 

In City Bank Farmers Trust Company v. Arnold , 268 
N. Y. 297, 197 N. E. 288 (1935), the widow of a mural 
painter made the following trust provision by deed: 

“To pay out of the principal of said trust fund to 
the Trustees in New York of the ‘American Academy 
in Rome’ [of which the Settlor’s husband was one of 
the original incorporators] the sum of One hundred and 
fifty thousand dollars ($150,000) (thus constituting him 
a Founder) to be held in Trust however as a memorial 
to Settlor’s husband and the capital shall be kept un¬ 
impaired. • * • and the income • * • shall be used 
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as follows: They, the said Trustees, shall form and in¬ 
corporate an association entitled ‘The Incorporated 
Edwin Austin Abbey Memorial Scholarships for Mural 
Painting in the United States of America’, based on the 
form of incorporation carried out in London, England, 
on the thirtieth day of March, 1926, a copy of which will 
be provided by my Trustee or Executor, The City Bank 
Farmers Trust Company, or the incorporation may be 
carried out in some other way if thought advisable.” 

The Academy declined the gift, but the court held that the 
intention to provide scholarships was predominant, and 
should prevail even though the particular means of carry¬ 
ing it out had failed. The scheme of carrying out the trust 
was left to the discretion of the trial court. 

In Mason v. Bloomington Library Association. 237 Ill. 
442, 444, 449, 86 X. E. 1044, the will contained the following 
bequest: 

“The residue of my estate, * * * to said Jonathan 
II. Cheney and Chalmers C. Marquis, trustees, in trust 
for the following uses and purposes, viz: To establish, 
in connection with the Bloomington Library Associa¬ 
tion, an art studio or art gallery and studio, meaning 
thereby a suitable place wherein works of art will be 
collected, kept, preserved or exhibited for the advance¬ 
ment of education in art, the conduct, management and 
supervision of which art gallery and studio shall be 
in charge of the officers of the Bloomington Library 
Association. The said art gallerv or studio shall be 
named the ‘Russell Art Annex’, or some suitable name 
or appellation of which the name Russell shall be a 
part, in commemoration of my mother, Rachel P. Rus¬ 
sell. The said trustees may, in their discretion, turn 
over to said Library Association the whole or a part 
of the principal sum of said fund for the use aforesaid, 
or may put and keep the whole, or a part thereof, at 
interest upon good security, collect the interest thereof 
and pay the same as collected to said Bloomington 
Library Association for the use as aforesaid.” 

The Bloomington Libary Association had conveyed all 
its property to the Board of Directors of the Withers Public 
Library and had then ceased to exist. Held , under cy pres 
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the bequest should be paid to the Withers Library for the 
same purpose: 

“That the creation of a trust to establish for the 
benefit of the public an art studio or art gallery and 
studio for the advancement of education in art is, 
within the meaning of all the authorities, a charitable 
trust, we have no question, * * * and we think it 
equally clear that as the Bloominuton Library Associa¬ 
tion has ceased to exist as a going association for the 
purpose of exercising its charter powers, * * * under 
the doctrine of cy pres , as understood in this State, a 
court of chancery has the power to substitute the 
Withers Public Library in the place of the Bloomington 
Library Association for the purpose of administering 
and carrying into execution, through said trustees, the 
trust created by the ninth paragraph of said will.” 

In Lewis v. Gaillard, 61 Fla. 819, 844, 56 Sou. 281 (1911), 
a testator left money in trust for an institution which went 
out of existence and gave place to an entirely different 
school. Vet the trust was used for the new school because 
the court found a general intention to benefit students of 
the County. The Court’s language might have been written, 
in part, for this case: 

“It is apparent that the testator desired his estate 
to go not to his remote heirs, he had none nearer than 
the maiden aunt, whom he specifically remembered, but 
to this public educational institute at his home town, 
and for assistance through that institute to the students 
from his home county of Leon. The main objects of his 
bounty can be still made effective, and while it may be 
doubted, whether the courts would be warranted in the 
construction, if the object were private and not elee- 
i mosynary, we think we are well within the decided 
cases, and are doing no violence to the intention of the 
testator, in holding that the Florida State College for 
Women is entitled to receive the income from the 
residuary estate.” 

In Restatement of Trusts, $ 399, com. i and j, pp. 1216-7, 
it is stated that cy pres will be applied unless the testator 
manifested an intention to restrict his gift to the univer¬ 
sity or institution named. 
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In the following cases, it was held that the location w'as 
a part of the mode and not the substance of the gift, cmd 
cy pres was applied. 

In O'Hara v. Grand Lodge, 213 Cal. 131, 2 P. 2d 21, a 
lodge corporation owned land in trust for the express pur¬ 
pose of operating an orphanage. The land ceased to be 
used, the property was sold, and cy pres was applied to 
the proceeds. 

In Wilkey’s Estate, 337 Pa. 129, 10 A. 2d 425 (1940), the 
Pennsylvania Court was faced with an express trust to raze 
the home of the testatrix and build a church on the site. 
The location was taken by eminent domain, and the ques¬ 
tion arose whether the proceeds could be used to erect a 
church several blocks away. The court held that the pro¬ 
ceeds could be so used, saying: 

“Cases are not infrequent in which the physical 
location of the edifice or institution provided for in a 
charitable trust has been held to be of secondary im¬ 
portance in comparison with the general purpose for 
which the erection of the building or the carrving on 
of the charitable activity was designed * * *. 


“ * • • Since, however, circumstances have made im¬ 
possible the fulfilment of her plan in the exact manner 
designated by her, it is reasonable to believe that she 
would have desired, in all events, that a Wilkey Memo¬ 
rial Presbyterian Church should be erected and main¬ 
tained, and, if for any reason, it could not be built on 
the, site of her ancestral home, that it should be erected 
somewhere in the vicinity rather than not at all. The 
case, therefore, is one where the doctrine of cy pres is 
peculiarly applicable.” (Emphasis supplied.) 

In Johnson v. Wagner, 219 X. C. 235, 13 S. E. 2d 419, a 
large amount of real estate was devised with strict instruc¬ 
tions that it be used as a Baptist Assembly Ground. The 
location was wholly impracticable and the governing church 
bodies declined the gift, just as Duke has done here. The 
court directed the trustees to sell the land and use the 
proceeds for the primary purpose elsewhere. 
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In Village of Hinsdale v. Chicago Missionary Society, 375 
Ill. 220, 30 N. E. 2d 657, it was found impracticable to erect 
a library on the exact spot designated by the testator, and 
its establishment in a civic building was approved, the court 
saying: 


i i * 


: The fact that the donor directed a use of 

the funds in connection with a specific institution, 

or for the construction of a new building, will not 

prevent an application of the funds in an association 

different from the one named * # *, or their devotion 

to an existing enterprise of the same character. * * * 

Likewise, when the donor directs that a building be 

erected upon his own land or another named site, a 

court of chancerv does not alwavs consider the location 
•> • 

to be of cardinal importance. Gearhart v. Richardson , 
109 Ohio St. 418, 142 X. E. 890; Ely v. Attorney Gen¬ 
eral, 202 Mass. 545, 89 X. E. 166; TTYr/rs v. Hobson. 
150 Mass. 377, 23 X. E. 215, 6 L. H. A. 1-17: Borehers v. 
Taylor, 83 X. H. 564, 145 A. 666, 63 A. L. R. 874.” 


The case last cited, Borders v. Taylor, 813 X. H. 564, 145 
Atl. 666, 63 A. L. R. 874, allowed a departure from strict in¬ 
structions that a school “be kept within one hundred rods 
of the present Town House”, when it became clear that the 
school, to be useful, had to be placed farther away. All of 
the following comment is pertinent here: 

“V.'e are asked to give the sentence in question the 
effect of a condition subsequent, the breach of which 
operates to divest the donees of their title, causes the 
trust to fail, and brings about a partial intestacy. 
Courts of equity hesitate to adopt a conclusion which 
brings about any one of these results, and it seems to 
be a sufficient answer to the defendants’ argument to 
point out the fact that the supposed condition upon 
which they rely is not expressed as a condition. There 
are, in fact, no ‘conditions imposed, the literal observ¬ 
ance of which is declared to be essential to the continu¬ 
ance of the charitv’ * * * The direction that the school 

•> 

I shall be kept within 100 rods of the townlmuse is ac¬ 
companied by no provision for a forfeiture in case of 
noncompliance, ‘and it is a principle adopted by courts 
in the construction of charitable trusts, that the absence 
of a provision for forfeiture is evidence that the donor 

did not intend the estate should revert while the carrv- 

•> 
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ing out of his general purpose is practicable.’ * * * This 
inference receives added support in the present case 
from the sixth clause of the will, which indicates that 
it was the testator’s intention to have his collateral 
relatives receive only $1000 out of his estate in case his 
daughters died without issue. It has been said that 
equity will not lend its aid to enforce either a penalty 
or a forfeiture or to divest an estate for breach of con¬ 
dition subsequent.” 

The case is followed in 63 A. L. R. 8S0 by a lengthy anno¬ 
tation of like cases. 

In Stevens v. Smith. 134 Me. 175, 183 Atl. 344, a home was 
devised to the Auburn branch of the Women’s Christian 
Temperance Union, to be used as a home for girls and 
women, and other funds of the estate were bequeathed to 
the branch for use in maintaining the home. It became nec¬ 
essary during the period of administration to sell the real 
estate to pay the debts, thus leaving a residue of personal 
property. The branch was not in a condition to operate a 
home for the designated purpose, but it had a department 
for child welfare and aid to mothers. The court applied 
cy pres by substituting and dividing the fund between the 
Auburn Home* for Aged Women and the Lewiston-Auburn 

W. C. T. U., both of which institutions operated homes for 
the purpose originally intended by the gift. The court said: 

“It is a natural and necessary branch of the jurisdic¬ 
tion over charitable trusts that the means or details 
described for the administration of such a trust should 
be subject to be molded so as to meet any exigencies 
which may be disclosed.” (Emphasis supplied) 

See, also, Starr v. Morningside College . 186 Iowa 790, 173 

X. W. 271: Norris v. Loomis. 215 Mass. 344, 102 X. E. 419. 

In addition to the rule of liberal construction heretofore 
discussed, an intention to make a gift to a charitable pur¬ 
pose. and not to a particular institution, calling for the ap¬ 
plication of the doctrine of cy pres, also has been found from 
the existence of one or more of the following factors, several 
of which are present in the instant case: 
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I. Testator did not want his property to go to his heirs: 

Inglis v. Sailor’s Srvug Harbor, 3 Pet. 99, 117; 

Ould v. Wdshington Hospital, 95 U. S. 303, 316; 
Leivis v. Gaillard, 61 Fla. 819, 56 Sou. 281; 

Borchers v. Taylor, 83 N. H. 564, 145 Atl. 666, 63 A. 
L. R. 874. 

i II. Will and extrinsic facts did not show intent so fixed 
on institution named that if donee failed, gift failed: 

Chase v. Dickey, 212 Mass. 555, 99 N. E. 410; 
Kentucky Children’s Home v. Woods, 289 Ky. 20,157 
S. W. 2d 473; 

Rhode Island Hospital Trust Co. v. Williams, 50 R. I. 
385,148 Atl. 189. 

III. Absence of forfeiture clause, or failure to make a gift 
over: 


O’Hara v. Grand Lodge, 213 Cal. 131, 2 P. 2d 21; 

Borchers v. Taylor, supra; 

Lupton v. Leander Clark College, 194 Iowa 1008, 187 
N. W. 496. 

IV. Bulk of estate given to charity and other charitable 
bequests in will: 

Rhode Island IIosp. Trust Co. v. Williams, supra; 

Mills’ Will, 121 Misc. 147, 200 N. Y. Supp. 701; 

Snow v. Bowdoin College, 133 Me. 195,175 Atl. 268; 

Lynch v. Congregational Parish, 109 Me. 32, 82 Atl. 
432; 

V. Interposition of independent trustee to hold fund: 
i Snow v. Bowdoin College, supra. 

i The last mentioned feature is particularly prominent 
here in view of the responsibility and broad discretion 
granted to the general trustees (before-mentioned, supra p. 
20 ). 
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The Use of Extrinsic Evidence in Cases Where Doctrine of 

Cy Pres is Invoked. 

While the foregoing citations should suffice to sustain the 
trust, the court will arrive at the same result by a consider¬ 
ation of the circumstances under which this will was exe¬ 
cuted. These appellants are aware of the many decisions, 
some by this court, holding that outside matters and events 
may not be introduced in evidence to vary the terms of a 
will, or to prove that the testator meant one thing when he 
has said another. Appellants contend that such decisions 
are not applicable. Influenced no doubt by the favor ac¬ 
corded charitable trusts, courts have been liberal in consid¬ 
ering outside matters to determine whether there is a char¬ 
itable purpose more general than the immediate method 
proposed in the will, so as to permit the application of cy 
pres. This is not to vary the will but to understand it more 
fully. Inquiry as to the method that may best carry out 
the testator's wishes necessarily begins with the will, but 
customarily includes the examination of testator’s inter¬ 
ests as manifested by the surrounding circumstances and 
his connection with the institution named, in order to de¬ 
termine whether he intended to make a specific gift to Duke 
University and not for a charitable purpose. These ex¬ 
trinsic facts also will enable the court more clearly to 
determine what charitable purpose the testator had in mind 
and what plan should be adopted so as to enable the court 

most nearlv to carrv out the testator’s intention. The fol- 
* * 

lowing citations will suffice to illustrate the manner in which 
extrinsic evidence has been applied by courts of other juris¬ 
dictions, as the question does not seem to have been de¬ 
cided in this District. 

In Rhode Island Hospital Trust Co. v. Williams , 50 R. I. 
385, 148 Atl. 189, a gift was made to “Bristol Cottage Hos¬ 
pital”, an existing corporation at the time the will was 
made. The only circumstance in the will to indicate a gen¬ 
eral charitable intent was the fact that the bulk of the estate 
was given to charitable objects, a parallel circumstance. 
Extrinsic evidence was introduced to show conversations of 
testatrix with the incorporators of the hospital and her re- 
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lation to the named corporation and from these the Court 
deduced a general intention. The rule was expressed as 
follows: 

“The difficult problem in this type of case * * * is to 
ascertain whether the charitable intention of testatrix 
was specific only, or if the dominant intent was of a 
general charitable nature so that it may be made effec¬ 
tive cy pres. The will itself must first be examined to 
ascertain testatrix’ intention. If it is not entirely clear, 
extrinsic evidence is proper to show the circumstances 
under which the will was executed and testatrix’ knowl¬ 
edge of, and relationship to, the objects of her bounty.” 

In Lupton v. Leander Clark College, 194 Iowa 1008, 187 
! X. AY. 496, a gift was made to establish the endowment of 
a college, conditional on changing its name. Later the gift 
was sustained even though the college merged into another 
institution. The general charitable intention was found in 
testator's oral statements and his known interest in educa¬ 
tion itself. The Court said: 

“* * * This intention must be found from the instru¬ 
ment itself, and the facts and circumstances surround¬ 
ing its execution and the making of the gift. * * 

Village of Hinsdale v. Chicago Missionary Society, 375 
i Ill. 220, 30 X". E. 2d 657, is an excellent example. Its facts 
have already been considered in another connection, but the 
i following language is interesting here: 

“The general charitable purpose of Daniel K. Pear¬ 
sons to provide library facilities for the inhabitants of 
the village in which he resided is evidenced not alone 
by the terms of his gift to the village, but by his previ¬ 
ously demonstrated interest in, and contributions to, 
educational and charitable activities, and his partici¬ 
pation in the library association of the village from its 
inception. The paramount purpose of the donor was 
to make available to the community the advantages of 
a library, and to assure the perpetuation of this char¬ 
ity ** V’ 

In Wilkey 7 s Estate, 337 Pa. 129, 10 A. 2d 425 (1940), the 
Court considered not only the will but oral testimony which 




47 


showed testatrix’ paramount purpose was to build a church 
and not merely to use a location sacred to her because her 
family had lived there for upwards of two hundred fifty 
years. 

In Stevens v. Smith, 134 Me. 175, 183 Atl. 344, heretofore 
mentioned, extrinsic evidence was admitted to show that the 
testatrix had been interested in the welfare of girls and 
women and active in providing sufficient housing at reason¬ 
able expense for those needing assistance. 

See, also, Thatcher v. Lewis, 335 Mo. 1130, 76 S. W. 2d 
677; Teele v. Bishop of Derry . 168 Mass. 341, 47 N. E. 422; 
Perry on Trusts and Trustees (7th Ed., 1929), § 723. 

The Plans for the Museum to Which Decedent Refers in His 
Will Were Properly Incorporated by Reference. 

The counterclaim of these appellants briefly describes the 
museum plans referred to in the testator’s will (App. 21). 
Appellants had intended to introduce these papers at the 
trial, but when it appeared that the case was to be tried on 
motion, they asked leave to amend by including photostats 
as exhibits to their pleading, on the ground that the plans 
were an integral part of the will, having been therein in¬ 
corporated by reference. (App. 83-84.) Vestry v. Bost- 

wick, 8 App. D. C. 542, 465; 1 Page on Wills, (3d Ed. 1941) 
§ 250. 

The trial court denied leave to amend on the ground that 
the will was clear and such extrinsic matters could not be 
considered. (App. 89, par. 2 of judgment.) This being a 
charitable bequest, the court was in error even on this 
theorv, but it was certainlv erroneous to exclude documents 
which were part of the will, when all the elements necessary 
for incorporation by reference were present. 

While it is submitted that the will itself shows the chari¬ 
table purpose, the court is entitled to have the plans before 
it as a part of the complete picture of the circumstances 
surrounding the testator when he prepared his will. These 
plans show that the museum contemplated by the testator 
included classrooms, studios and galleries, and that the 
room reserved for his final resting place constituted a small 
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portion of a large educational structure. Photostats are 
included as pp. 113-117 of the original transcript filed in 
this court. 

i CONCLUSION. 

It is respectfully submitted (1) that the charitable gift is 
good as against the next of kin of the testator ( Onld v. 
Washington Hospital, supra) ; (2) that his dominant inten¬ 
tion to establish an art center or museum in the South 
should not be and has not been defeated by the declination 
of Duke University; and (3) that the judgment of the court 
below should be reversed, with instructions to exercise its 
inherent powers as a court of equity to select, or to author¬ 
ize these appellants, under its supervision and subject to its 
approval, to select a university to perform in conjunction 
with these appellants the functions of associate trustee or 
sub-trustee declined by Duke University, and to prescribe 
the exact mode that should be adopted to carry out the char¬ 
itable intention of the testator as expressed in his will. 

i Respectfully submitted, 

Frederic D. McKenney, 

John S. Flannery, 

i G. Bowdoin Craighill, 

John E. Larson, 

Llewellyn C. Thomas, 

, Attorneys for Appellants, Edson 

B. Olds, Jr., and the American 
Security and Trust Co., Execu¬ 
tors and. Trustees. 
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Jeannette A. Noel, Cathebine A. Bbown, Pauline A. 
Landis, Robebt L. Acklen, Edson B. Olds, Jb. and 
Amebican Secubity and Tbust Company', Executors 
and Trustees , and Rollins College, a Corporation, 
Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Jeannette A. Noel, Catherine A. Brown, Pauline A. Lan¬ 
dis and Robert A. Acklen, appellees herein, brought suit 
in the District Court of the United States for the District of 
Columbia for construction of the last will and testament of 
William Hayes Ackland, deceased. The object of the suit 
was to have declared null and void the provisions of Item 
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VII of said will, under which substantially all of the dece¬ 
dent’s property was placed in trust for the principal pur¬ 
pose of building, equipping, maintaining and keeping up an 
art gallery or museum on the campus of Duke University, 
Durham, North Carolina. Edson B. Olds, Jr. and American 
Security and Trust Company, the executors and trustees 
under said will, and Duke University were named as de¬ 
fendants in the suit. Also named as defendants were 
Pauline Lockett Kaiser, Pauline Hyatt Kaiser, Frank 
Kaiser, and Rollins College, Winter Park, Florida, all of 
whom were named in Item VII of said will in connection 
with comparatively small gifts of accumulated trust income. 

Subsequent to the institution of the suit, Duke University 
rejected and declined all benefits, burdens and responsi¬ 
bilities pertaining to it and set forth in Item VII of said 
will. Thereupon, Edson B. Olds, Jr. and American Se¬ 
curity and Trust Company, executors and trustees, by way 
of counterclaim and cross-claim in their answering plead¬ 
ing, alleged that a charitable trust was created by those 
portions of Item VII of said will relating to the building, 
etc. of a gallery or museum on the campus of Duke Uni¬ 
versity, and that, therefore, the Court should not allow the 
rejection of Duke University to work a failure of the char¬ 
itable trust but should appoint the University of North 
Carolina, Chape] Hill, North Carolina, or Rollins College, 
or some other southern state university or adequately en¬ 
dowed southern university in the place and stead of Duke 
University. Thereafter, appellant herein, the University 
of North Carolina, filed a motion for leave to intervene and 
a proposed pleading in which appellant asked to be sub¬ 
stituted in the place and stead of Duke University under 
Item VII of the decedent’s will. 

A final judgment of the District Court was entered upon 
the motion of Jeannette A. Noel, Catherine A. Brown, 
Pauline A. Landis and Robert A. Acklen, appellees herein, 
for judgment on the pleadings, the motion of appellant 
herein for leave to intervene, and the motion of Edson B. 
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Olds, Jr. and American Security and Trust Company, 
executors and trustees, for leave to amend their counter¬ 
claim and cross-claim and the exhibit thereto attached. 
This appeal is from that portion of the final judgment 
denying the motion of appellant for leave to intervene and, 
in addition, from other portions of the final judgment upon 
which the denial of appellant’s motion for leave to inter¬ 
vene was based. 

The jurisdiction of the District Court is supported by 
Title 11, Section 325 of the Code of the District of Columbia 
(1940 ed.). This Court has jurisdiction upon appeal by 
virtue of Title 17, Section 101 of said Code. 

The pleadings showing the existence of said jurisdiction 
are found in the Joint Appendix beginning at page 2. 

STATEMENT OF THE CASE. 

William Hayes Ackland died on February 16,1940 at the 
age of 84 years. He was at his death a resident of and 
domiciled in the District of Columbia (Joint App. 3). His 
estate consisted principally of stocks and bonds and the net 
value thereof at death, as appraised for administration 
purposes, was about $1,384,399.12 (Joint App. 15). 

The nearest heirs and next of kin of said William Hayes 
Ackland were Jeannette A. Noel, Catherine A. Brown, 
Pauline A. Landis and Robert L. Acklen, children of his 
deceased brother, Joseph Acklen, and Pauline Lockett 
Kaiser, the child of his deceased sister, Pauline Acklen 
Lockett (Joint App. 3 and 4). 

William Hayes Ackland left a will dated November 10, 
1938 which was duly admitted to probate as his last will 
and testament by the District Court for the District of 
Columbia, holding probate court (Joint App. 3). Said will, 
after providing for the disposition of certain items of tan¬ 
gible personalty and realty, directs, by Item VII thereof, 
that all of the rest, residue and remainder of testator’s 
property be placed in trust. The trustees are required to 
pay out of the accumulated income of said trust $1,000 to 
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each of the aforementioned children of testator’s deceased 
brother, $20,000 to the aforementioned child of testator’s 
deceased sister, $10,000 each to Pauline Hyatt Kaiser and 
Frank Kaiser, daughter and son respectively of testator’s 
niece, Pauline Hyatt Kaiser, and $50.00 annually to the 
Rollins College student who shall write the best essay on 
an assigned subject. With the remaining property of said 
trust, and the income accumulated therefrom, the trustees 
are directed to build an art gallery or museum on the 
campus of Duke University at a cost not in excess of 
$300,000 and in conformance with plans submitted to the 
testator by Duke University; to equip, perpetually main¬ 
tain, and enlarge said gallery or museum; and to acquire 
such objects of art as the governing body of Duke Uni- 
versitv mav select for exhibition in said building. The 
gallery or museum is to be known as the “William Hayes 
Ackland Memorial” and the remains of the testator are to 
be interred therein (Joint App. 6 et seq.). 

Except for the pecuniary legacies hereinbefore noted and 
minor bequests and devises of tangible personalty and 
realty, testator made no provision for his heirs and next 
of kin in his will, but left substantially all of his property 
to build, equip, maintain and enlarge the art gallery or 
museum on the campus of Duke University. In contempla¬ 
tion of the possibility that Duke University might decline 
the gallery or museum, or that in some other manner his 
trustees might not be able to achieve, exactly as specified, 
his expressed purpose to devote his estate to the building, 
equipping and maintenance of an art gallery or museum, 
the testator provided in his will: “I urge upon my executors 
and trustees, hereinafter named, to carry out as nearly as 
possible the spirit of my intentions as expressed herein and 
as may be expressed to them by other means.” (Joint App. 
6 and 7). And the testator made it plain that in no event 
did he want his next of kin and heirs to share in his estate, 
otherwise than as specified in his will, by stating in his will 
that “I am free from any moral obligation to any of my 
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kindred and at liberty, not only according to law, but 
according to every principle of natural right, to do what¬ 
ever I choose with my own property. All of my relatives 
being already provided with the comforts of life and having 
no claim whatever upon me, I make no bequest to any of 
them, except as hereinafter appears/’ (Joint App. 6). 

On August 21, 1941, Jeannette A. Noel, Catherine A. 
Brown, Pauline A. Landis and Robert A. Acklen, children 
of the testator’s deceased brother, filed suit in the United 
States District Court for the District of Columbia to have 
Item VII of the testator’s last will and testament declared 
null and void, and, by that device, to have substantially all 
of the testator’s property pass to them and to Pauline 
Lockett Kaiser, the child of the testator’s deceased sister, 
by virtue of the intestate laws of the District of Columbia. 
Named as defendants in the suit were Edson B. Olds, Jr. 
and American Security and Trust Company, executors and 
trustees, and the persons and institutions designated in 
Item VII of testator’s last will, namely, Pauline Lockett 
Kaiser, Pauline Hyatt Kaiser Everett, Frank Kaiser, Duke 
University, and Rollins College (Joint App. 2). 

Subsequent to the institution of the suit, Duke University 
rejected and declined all the benefits, burdens and respon¬ 
sibilities pertaining to it and set forth in Item VII of said 
will (Joint App. 29 and 30). Thereupon, by way of a 
counterclaim and cross-claim contained in their answering 
pleading, Edson B. Olds, Jr. and American Security and 
Trust Company, executors and trustees, alleged, inter alia , 
that for many years preceding his death William Hayes 
Ackland had formulated a general intention of dedicating 
his estate to educational and charitable purposes by the 
establishment of an art gallery or museum in connection 
with some adequately endowed southern university; that, 
in furtherance of this intention, William Hayes Ackland 
executed a will, on May 4, 1936, under which provision was 
made for the erection, equipment and maintenance of a 
gallery or museum “upon the campus of Duke University, 



6 


Durham, North Carolina, or, if permission therefor cannot 
be obtained, then upon the campus of the University of 
North Carolina, Chapel Hill, North Carolina, or, if such 
permission cannot be obtained from either of said univer¬ 
sities, then upon the campus of Rollins College, Winter 
Park, Florida’* (Joint App. 36 and 37); that, subsequent 
to the execution of the will of May 4, 1936, they told 
William Hayes Ackland that it would be advisable for him 
to designate the university willing to be used as the instru¬ 
ment for carrying out his charitable and educational pur¬ 
poses; that, upon the assurance of the president of Duke 
University that said institution was willing to have the 
gallery or museum constructed on its campus, William 
Haves Ackland executed his will of November 10, 1938, 
which was duly admitted to probate as his last will and 
testament; that the provisions of Item VII of said last will 
iwith respect to the gallery or museum establish a valid 
charitable trust and said last will on its face indicates a 
general charitable purpose of advancing the cause of art 
and public education; and that, therefore, the rejection of 
,Duke University should not bo allowed to work a failure of 
the charitable trust, but the Court should appoint the Uni¬ 
versity of North Carolina, or Rollins College, or some other 
southern state university, or adequately endowed southern 
university, in the place and stead of Duke University (Joint 
App. 17 at seq.). Rollins College, which, as has been noted, 
was made a defendant in the suit by reason of a provision 
in Item VTI of testator’s last will for the payment of a 
$50.00 annual prize to the student of Rollins College com¬ 
posing the best theme on an assigned subject, also asserted, 
by way of a counterclaim and cross-claim in its answering 
pleading, that Duke’s rejection did not effect a failure of 
the charitable trust, and asked that it be substituted for 
Duke University under Item VTI of the will (Joint App. 
57 et seq.). 

On February 28, 1942 appellant filed its motion for leave 
to intervene in the suit, and its proposed pleading. Said 
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motion and proposed pleading asserted that the Court 
should not permit the rejection of Duke University to work 
a failure of the trust for charitable and educational purposes 
created by Item VII of the testator’s last will; that the 
University of North Carolina is the State university of 
North Carolina and is an educational and charitable cor¬ 
poration; that the University of North Carolina is located 
at Chapel Hill, North Carolina, only ten miles from Durham, 
North Carolina, the site of Duke University; that the Uni¬ 
versity of North Carolina is one of the leading educational 
and cultural centers in the South and in the whole country 
and is comparable to Duke University in educational and 
cultural standing and in size; that in a will executed by 
William Haves Ackland on Mav 4, 1936 a trust similar to 
that contained in Item VII of testator’s last will was de¬ 
scribed and the campus of the University of North Carolina 
therein designated as testator’s second choice for the loca¬ 
tion of the gallery or museum, Duke University having 
been therein designated as first choice; that the University 
of North Carolina, pursuant to the action of its governing 
body, is willing to be substituted in the place and stead of 
Duke University under Item VII of the testator’s last will; 
and that the Court should order such substitution of the 
University of North Carolina for Duke University (Joint 
App. 64 et seq.). 

The case came on for argument on the motion of the 
plaintiffs, appellees herein, for judgment on the pleadings, 
the motion of appellant herein for leave to intervene, and 
the motion of Edson B. Olds, Jr. and American Security and 
Trust Company, executors and trustees, for leave to amend 
their counterclaim and cross-claim. Justice Bailey, who 
sat in the lower court, found that the trust created by Item 
VTT of the testator’s last will was a valid charitable trust. 
The Justice stated, however, that while he agreed that the 
doctrine of judicial cy pres was a logical and proper rule to 
follow in the ease, he could not follow that rule until the 
Court of Appeals changed the dew expressed by it in 
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dictum to the effect that the doctrine of cy pres is not in 
existence in the District of Columbia. The Justice was, 
therefore, constrained to grant the motion of the plaintiffs, 
appellees herein, for judgment on the pleadings, but did so 
only after observing that “I hope I will be reversed” 
(Joint App. 83). The lower court also refused to recognize 
as valid the argument that the court could save the char¬ 
itable trust, without resort to the doctrine of judicial cy pres , 
by appointing a new trustee in the place and stead of Duke 
University (Joint App. 78, 79, 82). 

The establishment of the legal proposition that the rejec¬ 
tion of Duke University did not effect a failure of the 
charitable trust created by Item VII of the testator’s last 
will was, of course, a condition precedent to the validity of 
the right of appellant herein to intervene in the suit. Having 
concluded that the rejection of Duke University worked a 
failure of the charitable and educational trust for the reason 
that the doctrine of judicial cy pres is not in existence in 
the District of Columbia, the lower court thereupon denied 
the motion of appellant herein for leave to intervene, with¬ 
out prejudice, however, to appellant’s right to renew the 
motion should the Court’s judgment be reversed on a proper 
appeal (Joint App. 90). The denial of the motion of appel¬ 
lant herein for leave to intervene was thus based directly 
on the Court’s conclusion that the rejection of Duke Univer¬ 
sity caused a failure of the charitable trust created by Item 
VTI (a), (b), (c) and (d) 1, 2, 7 and 8 of testator’s last will. 

An opinion was subsequently filed by the lower court 
(Joint App. 87) and final Judgment was entered on May 20, 
1942 (Joint App. 88). This appeal was taken to paragraph 
8 of the final Judgment, which paragraph denied the motion 
of appellant for leave to intervene, and to paragraphs 6 and 
7, of the Judgment, which paragraphs adjudged that the 
rejection of Duke University effected a failure of the char¬ 
itable trust created by Item VII of the testator’s last will 
and caused the property so trusteed to pass to the testator’s 
next of kin under the intestate laws of the District of 
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Columbia. Appeal has been taken to paragraphs 6 and 7 
of the final Judgment, as well as to paragraph 8, because the 
establishment of a legal proposition contrary to that ex¬ 
pressed in paragraphs 6 and 7 is a condition precedent to 
the validity of the right of appellant herein to intervene in 
the suit and because, as hereinbefore noted, the lower 
court’s denial of the motion for leave to intervene was 
based on the conclusions expressed by the lower court in 
paragraphs 6 and 7 of the final Judgment. 

RULES INVOLVED. 

Judgment below was entered pursuant to Rule 12 (c) of 
the Federal Rules of Civil Procedure. Intervention is gov¬ 
erned bv Rule 24 of the Federal Rules of Civil Procedure. 

STATEMENT OF POINTS. 

1. The Court erred in holding that the doctrine of judicial 
cy pres is not in effect in the District of Columbia, and in 
failing to apply that doctrine to the educational and chari¬ 
table trust created by Item VII (a), (b), (c) and (d) 1, 2, 7 
and 8 of testator’s last will. 

2. The Court erred in failing to appoint a new trustee, 
in the place and stead of Duke University, to administer the 
educational and charitable trust provisions of testator’s 
last will therein directed to be administered by Duke Uni¬ 
versity. 

3. The Court erred in denying the motion of appellant 
for leave to intervene. 

SUMMARY OF ARGUMENT. 

Assuming that the doctrine of judicial cy pres is in ex¬ 
istence in the District of Columbia, it cannot be seriously 
argued that the doctrine is not applicable to the instant 
case. Said doctrine is applied by a court of equitable juris¬ 
diction in cases where a valid charitable trust has been 
created, and where a general charitable intention has been 
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evinced, but the particular mode provided for the execution 
of the charitable trust has failed. The lower court cor¬ 
rectly concluded that the trust created by Item VII (a), 
(b), (c) and (d) 1, 2, 7 and 8 of testator’s last will was a 
i valid charitable trust. That the testator had a general 
i charitable purpose is plainly evidenced by the testator’s 
! last will, and consideration of other evidence makes this 
fact doubly clear. 

One of the substantial questions before the Court of Ap- 
, peals is whether the doctrine of judicial cy pres is in ex¬ 
istence in the District of Columbia. The existence of the 
doctrine of judicial cy pres in the District has been recog¬ 
nized by statute and decisions and the fact of its existence 
has never been questioned. The language of the Court of 
Appeals in Graff v. Wallace , 59 App. D. C. 64, 32 F. (2d) 
960 (1929), cert. den. 280 U. S. 579 (1929) to the effect that 
the cy pres doctrine is not in force in the District, on the 
basis of which the lower court felt constrained to hold that 
Duke University’s rejection effected a failure of the chari¬ 
table trust created by Item VII of the testator’s last will, 
besides being mere dictum , refers only to the doctrine of 
i prerogative cy pres and does not refer to the doctrine of 
i judicial cy pres. By way of a further dictum , the Court 
i recognized the existence of the doctrine of judicial cy pres 
i and held merely that it was not applicable to the case, as the 
case then stood, because the testator’s chief charitable 
purpose was specific and diversion of the fund would defeat 
,the same. In any event, if the dictum in Graff v. Wallace 
must be interpreted as it was interpreted by the lower court, 

| Graff v. Wallace should be overruled and the Court of 
Appeals should now bring the doctrine of judicial cy pres 
into existence in the District. 

If this Appellate Court refuses either to find that the 
doctrine of judicial cy pres is in existence in the District 
or to bring said doctrine into existence, the charitable trust 
created by Item VII of the testator’s last will can still be 
saved from destruction, without resort to the doctrine of 
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judicial cy pres, by the device of appointing a new trustee in 
the place and stead of Duke University. 

Once the conclusion is reached that the rejection of Duke 
University did not effect a failure of the charitable trust 
created by Item VII of testator’s last will, the right of 
appellant to intervene in the suit becomes clear. Appellant 
is entitled to intervene as a matter of absolute right under 
both Rule 24 (a) (2) and Rule 24 (a) (3) of the Federal 
Rules of Civil Procedure. In any event, appellant should 
be permitted to intervene under Rule 24 (b) (2). 

ARGUMENT. 

I. 

Destruction of the Charitable Trust Created by Testator’s 
Will Should be Prevented by the Application of the 
Doctrine of Judicial Cy Pres. 

(a) The doctrine of judicial cy pres is applicable to this case. 

Assuming that the doctrine of judicial cy pres is in ex¬ 
istence in the District of Columbia, it cannot be seriously 
contended that the doctrine is not applicable to the instant 
case. 

The doctrine is applied in cases where a valid charitable 
trust has been created and a general charitable purpose 
evidenced, but where the particular mode provided for the 
effectuation of the charitable trust has failed. In such 
cases, equity courts in the exercise of their general juris¬ 
diction over charitable trusts will direct performance of 
the charitable trust with as close approximation to the 
scheme of the settlor as is reasonably practicable. 3 Scott, 
Law of Trusts (1939) Sec. 399; Restatement of the Law of 
Trusts (1935) Sec. 399; Remsen, The Preparation of Wills 
and Trusts (2d ed. 1930) 362 and 363; In Re Mears’ Estate , 
299 Pa. 217, 149 Atl. 157 (1930). 

The doctrine is defined by 3 Scott, Law of Trusts (1939) 
Sec. 399, as follows: 
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“Where property is given in trust for a particular 
charitable purpose, the trust will not ordinarily fail 
even though it is impossible to carry out the particular 
purpose. . .. The theory is that the testator would have 
desired that the property be so applied if he had 
realized that it would be impossible to carry out the 
particular purpose. The theory is that although the 
testator intended that the property should be applied 
to the particular charitable purpose named by him, yet 
he had a more general intention to devote the property 
to charitable purposes. The settlor would presumably 
have desired that the property should be applied to 
purposes as nearly as may be like the purposes stated 
bv him rather than that the trust should fail alto- 
gether.” 

It is clear that the trust created by Item VII (a), (b), (c) 
and (d) 1, 2, 7 and 8 of the testator’s last will was a valid 
charitable trust. The lower court so found and adjudged 
and in this respect the judgment of the lower court was 
obviously correct. 

m 

Charitable trusts are recognized as valid in the District 
of Columbia and neither the rule against perpetuities nor 
the rule against restraints on alienation is applicable there¬ 
to. Ould v. Wash nipt on Hospital. 95 U. S. 303 (1877): 
Washington Loan and Trust Company v. Hammond. 51 
App. D. C. 260, 278 Fed. 569 (1922); Code of the District of 
Columbia (1940) Tit. 45, Sec. 102. 

A host of cases hold that gifts for the promotion of art 
and education are charitable trusts. See, for example, 

, Jones v. Habersham, 107 U. S. 174 (1883); Almy v. Jones, 
17 R. I. 265, 21 Atl. 616 (1891); Russel v. Allen, 107 U. S. 
163 (1883); Darcey v. O’Brien, 62 App. D. C. 151, 65 F. 
(2d) 599 (1933), cert. den. 290 U. S. 658 (1933) (The statute 
of 43 Eliz., c. 4 was used as a criterion in determining valid 
charitable trusts and listed in said statute are “3. Schools 
of learning ... 5. Scholars in universities.”). 

I The fact that features tending to memorialize an indi¬ 
vidual are combined with a charitable trust has no effect 
whatever on the validity of the charitable trust. The courts 
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have reasoned that memorial features neither detract from 
the charitable character of the trust nor interfere with its 
execution and fulfillment. Jones v. Habersham, 107 U. S. 
174 (1883); In Re Graves’ Estate , 242 EL 23, 89 N. E. 672 
(1909). That, in the instant case, the testator’s tomb will 
be incidentally maintained in connection with the main¬ 
tenance of the art gallery or museum is an equally unim¬ 
portant circumstance. 

Maintenance of a tomb is permissible where its mainten¬ 
ance is merely incidental to the maintenance of a building 
devoted to charitable purposes. Thus, in the Restatement 
of Trusts (1935) § 374, comment h, it is said: 

“A gift of property with a direction to apply it to 
the erection or maintenance of a tomb or monument 
ordinarily does not create a charitable trust. If, how¬ 
ever, it is to be part of the fabric of a church, or if it is 
to commemorate a notable person, a charitable trust is 
created and is valid even though the income of the 
property is to be applied forever to its maintenance.” 

(Italics ours). 

# 

And a group of English cases have indicated that a bequest 
for the maintenance of a tomb in a building devoted to 
charitable purposes, as, for example, a church, will be con¬ 
strued as equivalent to a bequest to maintain the building 
and, in that fashion, sustained as a charitable trust. Hoare 
v. Osborne (1866) L. R. 1 (Eq.) 585; Re Barker (1909) 25 
T. L. R. 753. 

Moreover, a testamentary direction by a testator dom¬ 
iciled in the District at death for the maintenance of a tomb 
in a foreign jurisdiction is apparently independently valid 
under the law of this jurisdiction, and not voided by the 
rule against perpetuities, so long as it is valid in the juris¬ 
diction in which the tomb is to be maintained. This con¬ 
clusion is buttressed by Ipteh art v. Iglehart, 204 U. S. 478 
(1907), where a trust for the care of a grave in New York 
was upheld on the ground that the District of Columbia 
Code (1940) Tit. 27, Sec. 113 expressed a public policy 
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favoring perpetual care and the laws of New York per¬ 
mitted the donee to accept the trust. Here, the laws of 
North Carolina, where the charitable trust was to be carried 
out and will be carried out if appellant is substituted for 
Duke University under the testator’s last will, permit per¬ 
petual care of a tomb. The North Carolina Code of 1939, 
Sec. 4035 (a) provides as follows: 

“No gift, grant, bequest or devise, whether in trust 
or otherwise . . . for the purpose of providing for the 
care or maintenance of any part of any cemetery, public 
or private, shall be invalid ... by reason of the same 
in contravening anv statute or rule against perpetui¬ 
ties.” 

In any event, even if maintenance of a tomb as part of 
the fabric of a charitable trust be regarded as creating a 
void perpetuity, the validity of the charitable trust itself is 
not thereby affected. The charitable trust will be sustained 
and the tomb maintenance requirement either entirely 
voided, or, as has been done in a number of English cases 
where a charitable gift was conditioned by a direction to 
maintain a cemetery lot, regarded as a mere honorary trust. 
Hunter v. Bullock (1872) L. R. 14 (Eq.) 45; Fisk v. Attorney 
General (1867) L. R. 4 (Eq.) 521. 

Thus, in Giles v. Boston Fatherless <6 Widows* Society, 
10 Allen 355 (Mass. 1865), where a devise was made to a 
charitable society on the condition that the testator’s ceme¬ 
tery lot be kept in repair, it was said: 

“It may well be doubted whether this condition to 
maintain a private tomb or burial place was not void, 
as tending to create a perpetuity ... But if it was void 
it did not defeat the gift ... If it was valid, it has 
been sufficiently complied with. In either view, the 
society are entitled to a decree for the payment and 
transfer of the fund to them.” 

On similar facts, it was decided in Jones v. Habersham , 
107 U. S. 174 (1883) that a trust to maintain a tomb was not 
at void perpetuity, but the Court said further: 
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“The conditions ;is to the care and keeping of the 
tomb or burial place of the testatrix is (sic) likewise a 
condition subsequent, and, even if invalid, would not 
defeat the charitable gift.” 

And in Buchanan v. Kennard, 234 Mo. 117, 136 S. W. 415 
(1911) it was said: 

“The fact that . . . the keeping of the burial lot of 
the donor in repair [was] made a charge upon a part 
of the fund bequeathed for the erection and mainten¬ 
ance of the hospital, is not important in its bearing upon 
the validity of the bequest . . . They are merely a 
charge upon the fund bequeathed to the trustees for 
the purpose of the principal charity and their only 
effect is to diminish the available funds to that extent.” 

The art gallery or museum contemplated in testator’s 
last will, if established, will benefit the public and advance 
art and education generally. Under the authorities cited 
above there can be no question that the gift constitutes a 
valid charitable trust in spite of the incidental purpose to 
memorialize the testator. 

Likewise, there can be no question that the testator’s 
general charitable intention was the promotion of art and 
education in the South and that Duke University was merely 
nominated in the testator’s last will as the instrument 
through which this general intention might be effectuated. 

In considering this problem, it must be remembered, as 
was said in O'Hara v. Grand Lodge, 213 Cal. 131, 2 P. (2d) 
21 (1931), that: 

“In determining whether there has been expressed a 
general charitable intent, the trust instrument is al¬ 
ways construed most strongly against the trustor, for 
the reason that the courts favor charities.” 

In addition, it must be remembered that it is a general rule 
that in this type of case it is proper for the court, under 
certain circumstances, to consider evidence dehors the will 
in ascertaining the nature of the testator’s intention. For 
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example, in Rhode Island Hospital Trust Co. v. Williams, 
50 K. I. 3S5,148 Atl. 189 (1929), it was said: 

“The difficult problem in this type of case * * * 

is to ascertain whether the charitable intention of tes¬ 
tatrix was specific only, or if the dominant intent was 
of a general charitable nature so that it may be made 
effective cy pres. The will itself must first be examined 
to ascertain testatrix’s intention. If it is not entirely 
clear, extrinsic evidence is proper to show the circum¬ 
stances under which the will was executed and testa¬ 
trix’s knowledge of, and relationship to, the objects of 
her bounty.” 

In the instant case, the existence of a general charitable 
intention on the part of the testator is clear from the face 
of the will itself. In the first place, by the will the bulk of 
the estate was given to a charitable purpose. This has been 
deemed an important circumstance in a number of cases. 

I Snow v. Bowdoin College, 133 Me. 195,175 Atl. 268 (1934); 
Mills Estate, 121 Misc. 147, 200 N. Y. Supp. 701 (1923). 
Secondly, there is in the will no forfeiture clause or pro¬ 
vision for a gift over in the event of a rejection by Duke 
University, a circumstance which has likewise been deemed, 
in a number of cases, to indicate a general charitable pur¬ 
pose. O’Hara v. Grand Lodge, 213 Cal. 131, 2 P. (2d) 21 
(1931); Borchers v. Taylor, 83 N. H. 564, 145 Atl. 666 
(1929). Thirdly, the testator did not give his estate out¬ 
right to Duke University but to trustees and this fact in¬ 
dicates that the testator had no desire to benefit Duke 

I 

Universiiy, ns such, but was concerned only that his chari¬ 
table and educational purposes be carried out. Similarly, 
in Snow v. Bowdoin College, 133 Me. 195,175 Atl. 268 (1934) 
it was held that the interposition of a trustee to hold the 
fund and use it for a named institution indicated that the 
purpose of the testator was not to benefit the named in¬ 
stitution but that the testator had a general purpose to 
devote his estate to the type of work which the named in¬ 
stitution was performing. Fourthly, the testator in his will 
specifically directed his executors and trustees “to carry 
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out as nearly as possible the spirit of my intentions as ex¬ 
pressed herein and as may be expressed to them by other 
means” (Joint App. 6 and 7). The testator thus expressed 
the wish that the spirit of his intentions, as contrasted with 
the letter thereof, be carried out. Finally, the will explicitly 
states the testator’s desire that the bulk of his property 
should not go to his next of kin and heirs (Joint App. 6). 
Such an exclusion of heirs has been considered by many 
cases as decisive of the question of the nature of the testa¬ 
tor’s intention. Quid v. Washington Hospital, 95 U. S. 303 
(1877); Inglis v. Sailors' Snug Harbor , 3 Pet. 99 (1830); 
Lewis v. Gaillard, 01 Fla. 819, 56 So. 281 (1911). 

The cases are legion where a general charitable purpose 
was found on much less evidence than is available in this 
case on the face of the testator’s last will alone. See, for 
example, the cases on the question cited in the foregoing 
paragraph and Hubbard v. Worcester Art Museum, 194 
Mass. 280, 80 N. E. 490 (1907): Catron v. Scarrett Collegiate 
Institute, 264 Mo. 713, 175 S. TV. 571 (1915); In re Mears' 
Estate, 299 Pa. 217, 149 Atl. 157 (1930). 

Evidence extrinsic to the will need not be considered in 
this case in order to reach the conclusion that the testator 
had a general charitable purpose. However, the extrinsic 
evidence available renders doubly clear the fact that testa¬ 
tor’s charitable purposes were general. All of such evi¬ 
dence available will not here be referred to. Indicative of 
its general character is the fact, as has been previously 
noted, that the testator, in a prior will, provided for the 
creation of a charitable trust similar to that created bv 
Item YTT of his last will and further provided, in said prior 
will, that the gallery or museum should be located “upon 
the campus of Duke University ... or, if permission 
therefor cannot be obtained, then upon the campus of the 
University of North Carolina ... or, if such permission 
cannot be obtained from either of said universities, then 
upon the campus of Rollins College ...” (Joint App. 36 
and 37). 
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(b) The doctrine of judicial cy pres is in existence in the 

District of Columbia. 

One of the substantial controversies before this Appellate 
Court is whether the doctrine of judicial cy pres is in ex¬ 
istence in the District of Columbia. The disposition of this 
controversy may depend on the proper interpretation of the 
language of this Appellate Court in the case of Graff v. 
Wallace, 59 App. D. C. 64, 32 F. (2d) 960 (1929), cert. den. 
2S0 U. S. 579 (1929). For a proper understanding of the 
language of that case, knowledge of the distinction between 
the doctrine of judicial cy pres and the doctrine of preroga¬ 
tive or administrative cy pres is necessary. 

The doctrine of judicial cy pres has been defined herein¬ 
before at page 11, and is exercised by courts of equity as an 
incidence of the general jurisdiction of such courts over 
charitable trusts. The prerogative or administrative power 
of cy pres , on the other hand, was exercised in England by 
the King, as parens patriae, through the Chancellor under 
the sign manual of the crown, and was applied to prevent 
the failure of trusts for charitable purposes in cases to 
which the general jurisdiction of courts of equity, under the 
doctrine of judicial cy pres, did not extend. These cases, 
that is, the cases where the doctrine of prerogative cy pres 
is applied, are of three sorts: (1) a case where gift is made 
to charity generally but no definite charity is expressed as 
the object of the donor’s bounty, no specific charitable pur¬ 
poses are enumerated, and no power to appoint is given 
jjtnyone; (2) a case where power to appoint to charities is 
delegated to persons who die without exercising the power; 
and (3) a case where property is given for a particular 
purpose, charitable in nature but illegal, and it is necessary 
to apply the property, in order to save the trust from de¬ 
struction, to a purpose completely divorced from and con¬ 
trary to the intentions of the donor. See 14 C. J. S. 512, fn. 
45. These eases illustrate that whereas the doctrine of 
judicial cy pres is based on a judicial construction of the 
dpnor’s intention as applied to new circumstances, the doc- 
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trine of prerogative cy pres is based on the arbitrary exer¬ 
cise of administrative power for the public benefit but in 
complete disregard of the donor’s wishes. 

In the United States, the power of prerogative or admin¬ 
istrative cy pres is lodged with the legislative branch of 
government, as successor to the rights of the king as parens 
patriae. See Mormon Church v. U. S., 136 U. S. 1 (1890). 
Courts of general equitable jurisdiction in this country have 
never recognized or applied the doctrine of prerogative cy 
pres. Thus, in Dinwiddle v. Metzger, 45 App. D. C. 310 
(1916) cert. den. 242 U. S. 631 (1916), where the testator’s 
executor died without exercising a power to appoint prop¬ 
erty to charities, this Court held that the charitable purpose 
of the testator failed, saying: 

“In England, upon failure of the person designated 
in the will to make appointment, the prerogative power 
of the King, as parens pat rue, is invoked through the 
Chancellor to give effect to the charity, but no such 
power has been extended to the chancerv courts in this 
countrv.” 

On the other hand, the doctrine of judicial cy pres has 
been recognized and applied by courts of equity, as an in¬ 
cident of their general equitable powers in virtually every 
jurisdiction of the United States. See Zollman, American 
Law of Charities (1924) Sec. 122. 

While no District of Columbia case has ever affirmatively 
recognized the existence of the doctrine of judicial cy pres, 
the existence of the doctrine is recognized, in effect, by 
Section 301 of Title 49 of the District of Columbia Code 
(1940), which provides that “the principles of equity . . . 
shall remain in force except in so far as the same are in¬ 
consistent with, or are replaced by, subsequent legislation 
of Congress.” The doctrine of judicial cy pres, as has been 
pointed out, is one of the fundamental principles of equity, 
and it has never been abolished in this jurisdiction, either 
directly or indirectly, by congressional action. In this con¬ 
nection, it should be noted that in Mormon Church v. United 
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States, 136 U. S. 1 (1890), the Court held that property- 
subject to the law of the Utah Territory might be applied 
cy pres because “it was the intention of Congress that the 
I system of common law and equity which generally prevails 
in this country should be operative in the territory of Utah 
... We may therefore assume that the doctrine of charities 
is applicable to the territory. . 

Moreover, the existence of the doctrine of judicial cy pres 
;in the District was assumed in Hopkins v. Grimshaw, 165 
p. S. 342 (1897), a District of Columbia case. There the 
Court refused to apply the doctrine of judicial cy pres for 
the reason expressed in the following portion of the opinion: 

“If it be assumed, however, as most favorable to the 
I defendant, that this deed created a charitable trust, it 
was not a grant indicating a general charitable purpose 
and pointing out a mode of carrying that purpose into 
effect, thus coming within that class of cases in which 
courts of chancery, when the particular mode had 
failed, have carried out the general purpose. Mormon 
Church v. United States, 136 U. S. 1, 51-60; Jackson 
v. Phillips, 14 Allen 539.” 

Py use of the language just quoted and by citing the Mor¬ 
mon Church and Jackson cases, in both of which the doctrine 
of judicial cy pres was recognized as valid, the opinion 
leaves no doubt that the Supreme Court assumed that the 
doctrine was in existence in the District of Columbia. The 
United States Supreme Court has on many other occasions 
spoken of the doctrine of judicial cy pres, either with ap¬ 
proval or with the assumption that it was generally applic¬ 
able. Baptist Association v. Hart, 4 "Wheat. 1 (1819) (con¬ 
curring opinion); Inglis v. Sailors , Snug Harbor, 3 Pet. 99 
(1830); Russel v. Allen, 107 U. S. 163 (1883); and Mormon 
Church v. U. S., 136 U. S. 1 (1890). 

We come now to the case of Graff v. Wallace, 59 App. D. 
C. 64, 32 F. (2d) 960 (1929), cert. den. 280 U. S. 579 (1929). 
There the testator made a bequest for the purpose, as put 
by the Court, of establishing “a charitable institution, a 
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hospital bearing the name of the testator.” It was con¬ 
tended that the bequest was null and void because its pur¬ 
pose, owing to the size of the estate, was incapable of ful¬ 
fillment- The lower court held that the estate was large 
enough so that in a reasonable time the hospital might be 
built and, therefore, sustained the will, and this Court af¬ 
firmed the decision on the same ground. 

By way of dictum, this Court then made the following 
observation: 

“* * * counsel for appellants earnestly contend 

that the cy pres doctrine, as understood and applied in 
England, is not in force in this District. This conten¬ 
tion is conceded by counsel for appellees. We deem it 
unnecessary, therefore, to consider the question for the 
reason that the doctrine is not in force in this District, 
(.Dinwiddle v. Metzger , 45 App. D. C. 310; Dumfries v. 
Abercrombie, 46 Md. 172; Quid v. Washington Hospital 
for Foundlings, 95 U. S. 303 * * *), and for the 

further reason that if it were in force it would have no 
application to this case. There is nothing appearing in 
this record to show that the testator’s plan for the es¬ 
tablishment and maintenance of a hospital, for the 
purposes indicated in his will, cannot be carried into 
effect within a reasonable time.” 


Thatjhe Court was referring only to the doctrine of 
’fm MMT rk cy pres is clear from the citation of the Dinwiddie 
case, which, as we have seen, was a prerogative cy pres case, 
from the fact that the Court was careful to state that it was 


referring only to the cy pres doctrine “as understood and 
applied in England”, from the fact that the appellees were 
willing to concede that the doctrine of cy pres “as under¬ 
stood and applied in England, is not in force in this Dis¬ 
trict”, but argued that a court of equity could, under the 
doctrine of judicial cy pres , apply a fund bequeathed to 
maintain a hospital, but insufficient for that purpose, to the 
maintenance of a ward in a hospital, and from the Court’s 
subsequent further dictum comment on the applicability of 
the doctrine of judicial cy pres, which will be immediately 
noted. 
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After thus observing that the doctrine of prerogative 
cy pres was not in existence in the District of Columbia, the 
Court addressed itself to the question of the applicability 
of the doctrine of judicial cy pres to the case. The Court 
pointed out that the appellees urged that if the testator’s 
plan to build a hospital could not be carried out, a court of 
equity might direct application of the fund to the mainten¬ 
ance of a ward in a hospital, and also observed that the 
opinion of the lower court suggested that: “If it should 
later appear that the income alone should not be sufficient 
. . . to accomplish the purposes of the testator in the 
particular manner prescribed by him, I think the Court 
. . . would have the power to have the same charitable 
purposes carried out in some more practicable manner.” 
With respect to the argument of the appellees and the 
suggestion of the lower court, the Court said: 

“The present bequest calls for the establishment of 
a charitable institution, a hospital bearing the name of 
the testator; and the creation of a fund is provided 
from the income of the estate to be expended by the 
trustees for the care of patients therein. Any diversion 
of the fund to a use not contemplated by the testator, 
such as keeping patients in a ward of an established 
hospital, would constitute an unlawful discharge of the 
trust, and the application of the fund to a purpose not 
intended or contemplated by the testator. Such a dis¬ 
position of the income would prevent the accumulation 
of a fund for the establishment and maintenance of a 
hospital, and thereby defeat the chief object the testator 
had in mind. The provisions of the will are explicit, 
and the fund created can only be appropriated under 
the trust to the erection and maintenance of a hospital.” 

The Court did not say, as it had with respect to the doc- 
jtrine of prerogative cy pres, that the doctrine of judicial 
cy pres was not in existence in the District. The Court said 
merely that the posture of the case was such that applica¬ 
tion of the doctrine of judicial cy pres would defeat the 
testator’s major purpose. Similar reasoning in the instant 
case obviously requires the substitution of another univer- 
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sity for Duke University since otherwise the testator’s 
major purpose to devote his estate to the establishment of 
an art gallery or museum will be defeated. 

Thus, properly construed, the decision in Graff v. Wal¬ 
lace is not authority for the proposition that the doctrine of 
judicial cy pres is not in existence in the District of Colum¬ 
bia. Rather, the case both infers and assumes that the doc¬ 
trine is in existence in this jurisdiction. 

If, however, what was merely a dictum treatment of the 
doctrine of prerogative cy pres in the Graff v. Wallace case 
is construed to fix the law* of this jurisdiction as being op¬ 
posed to the existence of the doctrine of judicial cy pres, 
then appellant submits that this Appellate Court should 
bring the law of the District of Columbia into line with the 
sound rule and the general authority by overruling the 
dictum of Graff v. Wallace. It is part of the public policy 
of this jurisdiction to favor charitable uses. Ould v. Wash¬ 
ington Hospital, 95 U. S. 303 (1877). The existence of the 
doctrine of judicial cy pres in the District of Columbia is 
recognized by statute and has been assumed in decisions. 
If the case of Graff v. Wallace has cast a shadow of doubt 
on the fact of the doctrine’s existence in this jurisdiction, 
that shadow- of doubt should at this time be removed. 

n. 

The Charitable Trust Can Be Sustained, Without Resort to 
the Doctrine of Judicial Cy Pres, by Appointing a New 
Trustee in Place of Duke University. 

The real beneficiaries of the charitable trust created by 
Item VII (a), (b), (c) and (d) 1, 2, 7 and 8 of the testator’s 
last will are the public generally which might enjoy the art 
exhibited at Duke University and that segment of the public 
which might attend Duke University. Duke University 
is designated merely as the institution through which the 
benefits of the trust are to be made available to the public, 
and, in this sense, is a trustee to hold title to the building, 
to provide for instruction, and to cooperate with the other 
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two trustees named in the will in executing the charitable 
trust. 

In the case of Washington Loan and Trust Co. v. Ham¬ 
mond. 51 App. D. C. 260, 278 Fed. 569 (1922) a bequest 
was made to the Presbyterian Home for the purpose of as¬ 
sisting deserving applicants unable to meet the financial 
requirement for admission to the home, and the Court 
observed: 

“The Home is made the trustee to use the fund for 
‘assisting deserving applicants who are unable to fur¬ 
nish the necessary money to meet the requirements for 
admission to the Home.’ The board of managers of 
the Home are to determine who are deserving appli¬ 
cants. These applicants are the beneficiaries . . .” 

And in Massachusetts Institute of Technology v. Attorney 
General , 235 Mass. 288, 126 N. E. 521 (1920) the testator 
directed his trustees to pay a fund to the Massachusetts 
Institute of Technology for the purpose of endowing a de¬ 
partment of naval architecture and marine engineering. 
Said institution was required to build with the fund a 
building and hold the remainder of the fund “in trust for¬ 
ever ... for the support and maintenance of said ‘Pratt 
School V* The court stated its view of the nature of the 
trust in the following language: 

“We think the Institute of Technology took the en¬ 
tire fund under a charitable trust for the purpose of 
founding and endowing the Pratt School . . . the bene¬ 
ficiaries who are entitled to the equitable interest are 
young men of all classes in life who may seek instruc¬ 
tion in ‘naval architecture and marine insurance’ 
(sic).” 

It is a cardinal principle of equity jurisprudence gener¬ 
ally and in this jurisdiction that a charitable trust will not 
be permitted to fail for want of a trustee; instead a new 
trustee will be appointed. Vidal v. Girard Ex’rs., 2 How. 
126 (1844); Russel v. Allen, 107 U. S. 163 (1883); Jones v. 
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Habersham, 107 U. S. 174 (1883); Smith v. Gardiner, 36 
App. D. C. 485 (1911). 

Accordingly, the charitable trust created by Item VII of 
the last will of William Hayes Ackland can be saved from 
destruction simply by appointing a new trustee in the place 
and stead of Duke University, and without resort to the 
doctrine of judicial cy pres. 


Appellant is Entitled to Intervene. 

Once the conclusion is reached that the rejection of Duke 
University did not effect a failure of the charitable trust 
created by Item VII of testator’s last will, and the contrary 
conclusion of the lower court held erroneous, the right of 
appellant to intervene in the instant case becomes clear. 
Indeed, the lower court indicated, in effect, by denying 
appellant’s motion for leave to intervene “without preju¬ 
dice to the right ... to renew said motion should this 
judgment be reversed on a proper appeal of this cause” 
(Joint App. 90), that it would welcome the University of 
North Carolina into the case if it became necessary for the 
lower court to substitute another university for Duke Uni¬ 
versity. 

(a) Intervention of right. 

Rule 24 (a) (2) of the Federal Rules of Civil Procedure 
provides, as follows: 

“ (a) Intervention of Right. Upon timely application 
anyone shall be permitted to intervene in an action:.. . 
(2) when the representation of applicant’s interest by 
existing parties is or may be inadequate and the appli¬ 
cant is or may be bound by a judgment in the action.” 

2 Moore’s Federal Practice (1938) § 24.07 points out that 
there is intervention of right, under the portion of Rule 24 
just quoted, when an applicant to intervene is represented 
in an action but in an inadequate way, regardless of the 



26 


nature of the applicant’s interest in property or in the 
subject matter of the litigation, and further points out that 
representation is inadequate when the representative also 
represents an interest adverse to that of the applicant. 
The text reads, as follows: 

. where a petitioner is represented in a proceed¬ 
ing, he will be bound by a decree of the court, whether 
he can show an interest in property or not. It, there¬ 
fore, becomes even more important that the right to 
intervene bo absolute if the representation is shown to 
be inadequate. 

“Inadequacy of representation is shown if the rep¬ 
resentative ... represents some interest adverse to that 
of the petitioner.” 

i It is submitted that, once non-failure of the charitable 
.trust involved in this case by the rejection of Duke Univer¬ 
sity is established, the appellant is entitled to intervene in 
the case as a matter of absolute right under Rule 24 (a) (2). 

There can be no doubt that appellant has an interest in 
the property involved in and the subject matter of the 
instant case. The Universitv of North Carolina is the state 
university of North Carolina and is a charitable corpora¬ 
tion. It is comparable to Duke University in educational and 
cultural standing and in size. It is situated very near to the 
site of Duke University (the actual distance from Chapel 
Hill, North Carolina to Durham, North Carolina is about 
10 miles) so that the persons and classes of persons to be 
benefited by the establishment of the art gallery or museum 
at the University of North Carolina are practically the same 
as those that would have been benefited had the gallery or 
museum been established at Duke University. Moreover 
in a prior will the testator specifically provided for the 
location of the “William Haves Ackland Memorial” on 
“the campus of Duke University, Durham, North Carolina, 
or, if permission therefor cannot be obtained, then upon 
the campus of the University of North Carolina, Chapel 
Hill, North Carolina, or, if such permission cannot be ob- 
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tained from either of said universities, then upon the campus 
of Rollins College, Winter Park, Florida.” Finally, the 
governing body of the University of North Carolina has 
stated, by formal resolution, that the University of North 
Carolina is willing to be substituted for Duke University 
under Item VII of the testator’s last will. In view of the 
foregoing facts, it is obvious that the University of North 
Carolina has a vital interest in the property and subject 
matter involved in this litigation. 

In addition to having an interest in the property and 
subject matter of the instant case which has been bound by 
the judgment entered herein by the lower court, appellant’s 
interest has been and would be, in the event that non-failure 
of the charitable trust is determined, inadequately repre¬ 
sented by existing parties. It is true that Edson B. Olds, 
Jr. and American Security and Trust Company, executors 
and trustees, have represented, in part, the interest of the 
appellant in the counterclaim and cross-claim filed by them, 
but they have also represented the interest of Rollins Col¬ 
lege and they have taken the position that the Court should 
give effect to the decedent’s general charitable purposes 
and appoint the University of North Carolina, or Rollins 
College, or some other southern state university or ade¬ 
quately endowed southern university, to administer the 
educational and charitable trust provisions of the testator’s 
last will (Joint App. 28). Consequently, the representation 
of appellant by existing parties to the suit is in law inade¬ 
quate. 

Appellant’s motion for leave to intervene thus comes 
directly within the provisions of Rule 24 (a) (2) of the 
Federal Rules of Civil Procedure. 

It is also submitted that the appellant is entitled to inter¬ 
vene in the case as a matter of absolute right under Rule 24 
(a) (3) of the Federal Rules of Civil Procedure, in the event 
that substitution of some other southern university for 
Duke University is directed. Said Section reads, as follows: 

“(a) Intervention of Right. Upon timely application 
anyone shall be permitted to intervene in an action:_ 
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(3) when the applicant is so situated as to be adversely 
affected by a distribution or other disposition of prop¬ 
erty in the custody of the court or of an officer thereof.” 

Edson B. Olds, Jr. and American Security and Trust 
Company, as executors and trustees of the Estate of Wil¬ 
liam Hayes Ackland, deceased, are officers of the District 
Court for the District of Columbia and, as such, have in 
their custody property belonging to said estate. Any dis¬ 
tribution of said property may adversely affect the interest 
of the appellant. 

(b) Permissive Intervention. 

In any event, a sound exercise of judicial discretion 
would require that the appellant be permitted to intervene 
under Rule 24 (b) (2) of the Federal Rules of Civil Pro¬ 
cedure, which reads as follows: 

“(b) Permissive Intervention. Upon timely appli¬ 
cation anyone may be permitted to intervene in an 
action: . . . (2) when an applicant’s claim or defense 
and the main action have a question of law or fact in 
common. In exercising its discretion the court shall 
consider whether the intervention will unduly delay or 
prejudice the adjudication of the rights of the original 
parties.” 

The nature of the interest of the applicant to intervene is 
not a factor under the above quoted section of Rule 24. The 
Supreme Court decided this in S. E. C. v. U. S. Realty & 
Improvement Company , 310 U. S. 434 (1940) where the 
Court said: 

“This provision plainly dispenses with any require¬ 
ment that the intervener shall have a direct personal or 
pecuniary interest in the subject of the litigation.” 

In addition, this portion of Rule 24, as well as all the other 
portions of the Rule, are required to be construed with great 
liberality. Western States Machine Co. v. Hepworth Co., 
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2 F. R. D. 145 (E. D. N. Y. 1941); U. S. v. C. M. Lcme Life¬ 
boat Co., Inc., 25 F. Supp. 410 (E. D. N. Y. 1938). 

In the instant case the claims and defenses of the Uni¬ 
versity of North Carolina and the main action have ques¬ 
tions of law and fact in common. If the judgment of the 
lower court with respect to the failure of the charitable 
trust because of the rejection of Duke University is re¬ 
versed, appellant’s intervention would in no wise delay or 
prejudice the adjudication of the rights of the original 
parties, but would be of aid to the lower court and promote 
a just and efficient determination of the issues involved in 
the action. In this connection, it should be noted that 
Rollins College was made an original defendant in the case 
only because Item VII of the testator’s last will made 
provision for an annual gift of $50.00 to a student of Rollins 
College. Having been made a defendant, however, Rollins 
College has been enabled to urge that it should be substi¬ 
tuted for Duke University under the charitable trust pro¬ 
visions of the testator’s last will. If substitution of another 
university for Duke University is ordered by this Court, 
then in all fairness appellant should be permitted to inter¬ 
vene and to represent its interest and right to be so sub¬ 
stituted . 

CONCLUSION. 

For the reasons hereinbefore asserted, it is respectfully 
submitted that the judgment of the lower court in the par¬ 
ticulars herein appealed to should be reversed. 

Gardner, Morrison & Rogers, 

0. Max Gardner, 

Thomas J. Beddow, 

Attorneys for Appellant , 
1126 Woodward Building, 
Washington, D. C. 

Harry McMullan, 

Attorney General of North Carolina, 

Of Counsel for Appellant. 
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STATEMENT OF THE CASE. 

The pertinent facts, proceedings and action of the lower 
court in this case have been set forth in the brief of the Exec¬ 
utors and Trustees, as appellants in No. 8354, which has 
been consolidated for hearing with this case. In order to 
avoid needless repetition, it is respectfully requested that 
the court read and consider as a part of this brief the state¬ 
ment of the case therein contained. 
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The trustees’ brief in that case fully sets forth their con¬ 
tention that since testator had a general charitable intent, 
the charitable trust did not fail, and the lower court erred 
in failing to direct the appointment of a new’ subtrustee in 
the place of Duke University, or to direct the administra¬ 
tion of the charitable trust under the doctrine of judicial cy 
pres. 

Their brief herein is confined in its scope to (a) the char¬ 
itable character and validity of the trust created bv the will 

%> * 

i and (b) the validity of certain pecuniary legacies. These 
trustees are not concerned with the manner of distribution 
among the next of kin, a point of controversy between ap¬ 
pellants and appellee Pauline Lockett Kaiser, as it does not 
become material unless the charitable trust, winch these 
trustees are directed to administer, is totally destroyed, 
i In addition to the statement of the case set forth in their 
main brief in Case No. 8354, appellees desire to call the 
court’s attention to the following facts wiiich they deem 
! essential to a complete statement of the pertinent facts on 
i this appeal, and to correct and supplement some of the 
statements made in the appellants’ brief. 

The Will. 

By Item I of his last will, executed on November 10th, 
1938, testator stated that as his relatives were already pro¬ 
vided with the comforts of life and had no claim upon him, 
he made no bequest to any of them, except as stated in the 
will, and he urged his executors and trustees “to carry out 
i as nearly as possible the spirit of my (his) intentions as 
i expressed herein (therein) and as may be expressed to them 
by other means.” (App. 6-7) 

By Item VII, testator devised and bequeathed, absolutely 
and in fee simple, unto his trustees, all of the rest, residue 
and remainder of his property and estate, valued at approx¬ 
imately $1,400,000, for the uses and purposes hereinafter 
set forth. 
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By Item VII (a), testator directed his executors and trus¬ 
tees to sell all of his tangible personal property and effects, 
except those specifically bequeathed, and those articles 
which they, in the exercise of their discretion, deemed to be 
suitable for exhibition in the memorial art museum to be 
constructed under the directions contained in subsequent 
portions of his will, and to add the proceeds of sale to the 
principal of the trust estate. (App. 8-9) 

By Item VII (b), he directed his trustees to make pro¬ 
vision for the publication of his manuscripts, if that proved 
to be possible, and to add the proceeds of sale to the prin¬ 
cipal of the trust estate. If publication should prove to be 
impossible, or impracticable, he directed that the manu¬ 
scripts should be preserved in the art museum. (App. 9) 
By Item VII (c), testator directed his trustees to have 
erected upon the campus of Duke University, as soon after 
his death as possible, “a memorial building in the form of a 
gallery or museum, to include an apse for the interment of 
my remains, to be known as the ‘William Hayes Ackland 
Memorial', substantially in accordance with plans for such 
a museum , which said Duke University has heretofore sub¬ 
mitted to me." He directed that the cost of the building 
should be “as estimated by the architect who prepared said 
plans,” approximately $230,000, but not to exceed $300,000. 
He further directed that upon the completion of the build¬ 
ing, his remains should be permanently interred in the apse 
which was to be a part of the building. He further directed 
that there should be placed on permanent exhibition in the 
building, such of his tangible personal property and effects 
as the trustees, in the exercise of their discretion, deemed 
to be suitable for that purpose, and such other objects of art 
as should be added thereto under the directions contained 
in Item VII (d) 7 of his will. (App. 10) 

By Item VII (d), testator directed that the entire balance 
of his residuary property and estate should be held by the 
trustees, to permit the income to accumulate in a separate 




4 


i fund, from which they were directed to disburse so much 
income as should be necessary to carry out the following: 

1. Any expenses connected with the preservation and 
storage of such of testator’s tangible personal property 
and effects as the trustees had selected as suitable for 
exhibition in the museum. 

2. Any expenses incident to the preparation of tes¬ 
tator’s manuscripts for publication. 

3. To pay a legacy of $1,000 to each of the four chil¬ 
dren of the testator’s deceased brother, Joseph Acklen, 
appellants herein. 

4. To pay a legacy of $20,000 to testator's niece, 
i Pauline Lockett Kaiser, appellee herein. 

5. To pay a legacy of $10,000 to each of Pauline 
Lockett Kaiser’s two children, Pauline Hyatt Kaiser 

! (now Everett), and Franck Kaiser, appellees herein, if 
and when they respectively attained the age of thirty 
vears. 

•r 

6. To pay $50 annually as a prize to that member of 
the graduating class of Rollins College designated by 
the faculty as having written the best essay on a sub¬ 
ject chosen by them. 

7. To use the entire remainder of the accumulated 
, income for the perpetual maintenance and upkeep of 

the building and its contents, for the purchase of ob¬ 
jects of art to be placed in the building on permanent 
exhibition, and for the enlargement of the building at 
such time as the trustees deemed feasible. (App. 
10 - 12 ) 

1 By Item VII (d) 8, testator gave *^iis trustecs^full and 
Complete discretion in connection with the administration 
of my trust estate and in carrying out the directions here¬ 
inbefore contained, especially those m regard to the con- 
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strucnon of the building heretofore provided for, and I di¬ 
rect that their decision in regard to any matter arising out 
of their administration snail be binding and conclusive upon 
all concerned” (App. 12). (all italics supplied.) 

Plans for the Museum. 

In their counterclaim, the Trustees alleged that in April, 
1938, about seven months prior to the execution of dece¬ 
dent’s last will, Duke University submitted to him plans 
for a museum, drawn up by its architect, Horace Traum- 
bauer, photostat copies of which plans constitute a part of 
the transcript of record in this case (pp. 113-117); that de¬ 
cedent expressed his approval of and satisfaction with 
those plans as embodying substantially the type of building 
that he had in mind to carry out his intentions with respect 
to the disposition of his estate, and that the plans consisted 
of a combination art gallery or museum, and class rooms 
and studios for the study of art, with a small rectangular 
extension or room in the rear of the building for the inter¬ 
ment of the decedent's remains. (App. 21.) 

The Trustees tiled a motion for leave to amend their 
counter-claim and cross-claim by adding thereto photostat 
copies of the museum plans which the trustees claimed had 
been properly incorporated by reference into the will (App. 
83-4). The denial of said motion is assigned as error by 
the trustees in Case No. 8354 (App. 89). 

As the record now stands, on motion of appellants as 
plaintiffs below for judgment on the pleadings, the allega¬ 
tions of the complaint are deemed denied except insofar 
as admitted and the allegations of the answer and counter¬ 
claim are deemed admitted: 

Art Metal Const. Co. v. Lehigh Steel Co., 3 cir., 116 
F. 2d 57, 58: 

1 Y groan v. Wyman. 9 cir., 109 F. 2d 473, 474; 

United States v. Hole, 38 F. Supp. 600, 603. 
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SUMMARY OF ARGUMENT 

The court below correctlv bold that the trust created bv 

• • 

the will constituted a valid charitable trust. Testator’s 
dominant intention, as expressed in his will, was to devote 
his entire estate, to the express exclusion of his nephew and 
nieces, for the construction and endowment of a memorial 
art museum or art gallery, to cost not to exceed $300,000 
and to constitute an important contribution to the cause of 
art in the South. This is clearly a charitable gift and the 
incidental memorial features, which consist of an apse or 
a small rectangular room in the rear of the building for the 
interment of his remains, and possibly a small incidental 
expenditure for the upkeep of that portion of the building 
and the preservation of testator’s manuscripts, do not im¬ 
pair the public character of the trust or its legal validity. 
The gift is charitable if the primary, or principal, purpose 
ijs charitable and the founder believes the gift to be of public 
advantage and his belief is rational and not contrary to 
the general law of the land, or the principles of morality. 
The gift meets this test and the founder’s belief is shared 
by two important educational institutions, which are ac¬ 
tively seeking to obtain the benefit of the trust for educa¬ 
tional purposes. 

The charitable gift is vested and does not violate the rule 
against perpetuities. The construction of the building does 
pot involve the rule against perpetuities and there is no 
provision in the will for the maintenance of the portion of 
the building which is to contain testator’s remains, except 
as covered by the direction for the maintenance and upkeep 
of the building itself. Viewed in its most favorable aspect 
from appellants’ standpoint, such a small incidental expen¬ 
diture from an annual income of approximately $30,000 
does not impair the validity of the large beneficial char¬ 
itable purpose. 

The provisions for the erection of the museum are not 
void for uncertainty. The plans for the museum are prop- 
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erlv before the court, since they were admittedly approved 
by the testator as embodying substantially the type of build¬ 
ing he wished his trustees to have erected. It was entirely 
legal and proper for the testator to leave the details of con¬ 
struction to his trustees. 

The pecuniary legacies bequeathed by Item VII (d) 3, 4 
and 5 are vested and were intended to be, and could be, sat¬ 
isfied within a few years after decedent’s death from a 
trust fund of approximately $1,000,000. The legacy be¬ 
queathed by Item VII (d) 6 is charitable and likewise valid. 

ARGUMENT 

I. The Will Created a Valid Charitable Trust. 

Gifts of art museums constitute public charities: 

Jones v. Habersham , 107 U. S. 174; 

Hubbard v. "Worcester Art Museum, 194 Mass. 280, 
SO N. E. 490, 9 L. R. A. (N. S.) 6S9; 

At my v. Jones, 17 R. I. 265, 21 Atl. 616; 

Mason v. Bloomington Library Association, 237 Ill. 
442, S6 X. E. 1044. 

As conceded by appellants (their brief, p. 9), “a real 

charity is not defeated because it may be also a memorial.” 

This undoubtedlv is a correct statement of the law. 

•> 

The language of the will, read and interpreted in its or¬ 
dinary and usual sense, clearlv indicates that the testator’s 
dominant intention was to provide for the construction of 
a memorial art museum, in accordance with plans for “such 
a museum ” theretofore submitted to him. The building 
was plainly to be of imposing size, since it was to cost from 
$250,000 to $300,000. It is clear that the testator intended 
that all but a small recess in the rear of the building should 
be used to house a valuable art collection, to be purchased 
from the income to be derived, in perpetuity, from a prin¬ 
cipal fund aggregating approximately $1,000,000. Testator 
doubtless contemplated that two or three years would elapse 
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before it would be possible to complete the administration 
proceedings on his estate and to construct the building. In 
the meantime, he knew that sufficient income would accum¬ 
ulate to make funds available to the trustees, upon the com¬ 
pletion of the building, for use in the purchase of art ob¬ 
jects. 

It would be ridiculous to suppose, as appellants have 
assumed both in their brief in this case and in their appel¬ 
lees’ brief in cases Nos. 8353-54-55, (p. 4), that testator in¬ 
tended this large art gallerv or art museum to house merelv 
liis remains and such of his tangible personal property and 
effects as the trustees should deem to be suitable for exhi¬ 
bition purposes, when all of his personal property and ef¬ 
fects, suitable and unsuitable for exhibition purposes, were 
appraised by the Probate Court Appraisers as of the value 
of only $2,329.70. Nevertheless, ridiculous as it may seem, 
appellants earnestly contend that the building was intended 
“merely to serve as a resting place for Ackland’s remains 
and a museum for his personal effects, and possibly to house 
some objects of art, and to accumulate income to maintain 
the building” (their brief as appellees, in cases Nos. 8353- 
54-55, p. 21). If this were the true construction of the will, 
why does the testator make provision for the future enlarge¬ 
ment of the building? Such enlargement would not be nec¬ 
essary to house the decedent’s remains and personal effects, 
which would occupy only a small part of the original struc¬ 
ture. Appellants completely ignore this provision for en¬ 
largement of the museum. It is a rule of construction that 
effect should be given to the language of the entire will. It 
is apparent that testator contemplated that in the course 
of time, with an annual income of approximately $30,000, 
it would be necessary and desirable to enlarge the museum 
to house the many valuable objects of art which would 
be purchased from the trust fund. 

Appellants rely heavily on Medical Society of S. C. v. 
S. C. National Bank, 197 S. C. 96,14 S. E. 2d. 577, a case in 
which the will left testatrix’ home to trustees for the per- 



9 


petual exhibition of her own personal effects collected in 
extensive travels. The will expressly limited the contents 
of the so-called “museum” to her own personal property 
and prohibited the exhibition of anything else. 1 Testimony 
of experts was overwhelming that a very small proportion 
of her effects wcr a worthy of exhibition and that the public 
would derive no benefit from the project. Accordingly, 
the court held that the will did not provide for a genuine mu¬ 
seum of public benefit and hence the trust was not charitable. 
The South Carolina Court referred to Jones v. Habersham , 
107 U. S. 174, in terms which serve also to distinguish the 
present case: 

“There, there was a library to be added to, as was the 
collection of objects of art and science. Here, in strik¬ 
ing contrast, we have offered a static collection of little 
or no value to the public, all articles must be exhibited 
and never added to.” 14 S. E. 2d at p. 581. 

Mr. Ackland did not require that any of his personal ar¬ 
ticles be exhibited and he certainly did not provide for a 
static collection. Pie directed that such of his articles as 
might be deemed suitable for exhibition be selected and 
that the remainder be sold. He then provided for enlarge¬ 
ment of the collection. Appellants in their complaint also 
sought to raise the issue that none of decedent’s articles 
were worthy of exhibition (App. 4, par. No. 7), but since 
the will of itself insures that only objects suitable for ex¬ 
hibition be selected, this issue cannot arise. 

Appellants seek to stress the matter of publication of the 
manuscripts or their preservation (they were not to be dis¬ 
played, as appellants suggest, brief, p. 7). Here, testator 
simply provided for the investment of what he thought 
might be an asset, just as he might have bequeathed a busi¬ 
ness to trustees, or a patent or copyright with directions to 
use it for the trust. The preservation of the manuscripts, 

1 * 1 And my art collection shall be kept intact and not added to, nor shall any 
other collection be housed or displayed in said buildings ****.” 14 S. E, 
2d at p. 578. 
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in the event they are not published, is a de minimis matter. 
Certainly a trust of this kind is not to be destroyed on such 
a trivial pretext. 

II. Presence of Tomb Immaterial. 

The presence of the burial place in the rear of a large 
building is in the nature of a memorial feature, as is also 
the name “William Hayes Ackland Memorial”, and the 
preservation in the building of testator’s manuscripts. Me¬ 
morial features do not impair the validity of a charitable 
trust. This was fully demonstrated in the main brief of 
the trustees in 8354, pp. 17-19. 

Appellants nevertheless contend that the presence of 
thjese features causes the entire trust to fail as a mixed pri¬ 
vate and charitable gift. This contention is without sub¬ 
stance. 

First. The apse and the sarcophagus are only a small 
part of a large museum of undoubted charitable character, 
anfl the perpetual maintenance of this part of the building 
involves an infinitesimal charge upon the trust. The pres¬ 
ervation of the manuscripts, either in a glass case or in a 
vault, is likewise insignificant in cost, and would involve no 
more expense than the preservation of a memorial brass 
plate (which has often been approved). 

The rule of de minimis mav well be invoked. There is 

* 

no less a predominant charitable purpose than there is in a 
Cathedral containing sarcophagi. The point has been well 
disposed of in the Restatement of Trusts, $374, and com¬ 
ment h: 

“A trust for the promotion of purposes which are of 

a character sufficientlv beneficial to the communitv as 

* 

to justify permitting property to be devoted forever to 
their accomplishment is charitable, p. 1154. 


h. Erection and maintenance of tombs . A gift of 
property with a direction to apply it to the erection or 
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maintenance of a tomb or monument ordinarily does 
not create a charitable trust. If, however, it is to be a 
part of the fabric of a church, or if it is to commemo¬ 
rate a notable person, a charitable trust is created and 
is valid even though the income of the property is to be 
applied forever for its maintenance.” p. 1157. 

Second. In dealing with charitable trusts, courts do not 
concern themselves about incidental features. 

In International Reform Federation v. District Unem¬ 
ployment Compensation Board. 131 F. 2d 337 (U. S. App. 
D. C.) this court was asked to determine whether or not the 
appellant was a “charitable corporation” entitled to ex¬ 
emption from payment into a fund established under the 
District of Columbia Unemployment Compensation Act. In 
order to obtain exemption, the Act required that the cor¬ 
poration should be “organized and operated** exclusively 
for religious, charitable, scientific, literary or educational 
purposes # * *.” The majority opinion held that the cor¬ 
poration was entitled to exemption under the Act, and gave 
this definition of a charity (339): 

“And, as Chief Justice Fitzgibbon in an Irish case 
(In re Cranston^l Tr. 431, 446-7) said, if the benefit is 
one "which the founder believes to be of public advan¬ 
tage and his belief is rational and not contrary to the 
general law of the land or the principles of morality, 
the gift is charitable in the eves of the law.” 

In the dissenting opinion, it was stated that in tax cases 
a much more stringent test is applied than in trust cases 
to determine what constitutes a charitable purpose, and in 
tax cases the purpose must be exclusively charitable, 
whereas in trust cases it is sufficient if a charitable purpose 
can be found. The dissenting opinion also states: 

“Gifts to charity are looked upon with such favor 
bv the courts that evorv presumption consistent with 
the language used by the creater of the trust is indulged 
to sustain them.” 
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In an earlier case, Hazen v. National Rifle Association of 
America, 69 App. D. C. 339, 101 F. 2d 432, this court, in 
determining whether or not the appellee corporation was 
exempt from the District of Columbia personal property 
tax, upon the asserted ground that its property was used 
for educational purposes, held that the primary use made 
of property determines ivlictlicr it is exempt f rom taxation 
as used for educational purposes . In that case, exemption 
was denied because the educational use was merely inci¬ 
dental. 

i “Primary’’ use necessarily would seem to mean ‘‘prin¬ 
cipal” use, or the use to which something else is subordin¬ 
ate. In the instant case, the alleged non-charitable pur¬ 
poses are purely incidental to the predominantly charitable 
uses for which the trust fund is directed to be applied. If 
i the building were in existence in the District of Columbia 
and owned and operated by a corporation as its sole asset, 
it would most certainly be exempt from taxation upon the 
ground that it constituted an educational enterprise. As 
above indicated, a more liberal definition is allowed in 
trust cases than in tax cases in determining whether or 
not a purpose is charitable. 

Third. The question of the validity of charitable trusts 
coupled with provisions for the maintenance of a tomb or 
a grave is not new, but has been considered in many cases. 
Where the charitable purpose is predominant, as it is to 
a very high degree in this case, the courts have sustained 
the trust along with the “honorary trust” to maintain the 
tomb. 

In Buchanan v. Kennard, 234 Mo. 117, 136 S. W. 415, a 
trust for the erection of a hospital, containing provision for 
care of the testator’s tomb, was upheld. The court said 
this charge on the trust had the sole effect of reducing the 
amount of the income available for the charity and was un¬ 
important in its bearing on the validity of the trust. 136 
S. W. at 422. 
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A series of English cases follows the same reasoning. 
In Fisk v. Attorney General , L. R. 4 Eq. 521, the Court said: 

“It is obvious that the sum which would be required 
to keep the grave in repair, would be very small as 
compared with the annual dividends of the fund, which 
were intended to go to the relief of the aged poor, 
especially as the repairs were not to be made even 
annually, but only ‘from time to time’.” 

Other English cases are: 

Hunter v. Bullock , L. R. 14 Eq. 45; 

Datcson v. Small, L. R. 18 Eq. 114; 

Bird v. Lee , [1901] 1 Ch. 715. 

Van Syckel v. Johnson, SO X. J. 117, 70 Atl. 657, cited by 
appellants, is opposed to this view, but may be explained bv 
the predominantly non-charitable character of the gift. Only 
$6000 was left in trust to apply the income, first to maintain 
the family burial lot, second to maintain the remainder of 
the gravevard, and last to use anv balance for the minister’s 
salary. It was plain that little would be left for this last 
purpose. The Court concluded by quoting from another 
case, “If it were otherwise it would be in the power of an 
individual to make a perpetuity of property to any extent, 
by devoting some small portion of the undivided income 
thereof to some charitable purpose. A little charity, in such 
a case, cannot preserve the entire bequest.” 70 Atl. at p. 
659. 

Kelly v. Nichols , 17 R. I. 306, 21 Atl. 906, 18 R. I. 62, 25 
Atl. 840, also cited by appellants, held that the compara¬ 
tively subordinate charity was mingled with the all-import¬ 
ant purpose of providing hospitality in perpetuity, a non- 
charitable purpose. Insofar as the tomb-feature was in¬ 
volved, the court stated that its cost was ascertainable and 
implied that such amount could have been deducted so as 
to save the balance for charity, had a true charity been 
involved. 21 Atl. at p. 909. And such a solution has been 
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adopted in subsequent Rhode Island cases. The court 
usually makes the suggestion that the executor may provide 
for perpetual care out of the estate by endowing the grave 
\vith a cemetery trust company according to local statutes. 
See Todd v. St. Mary's Church. 45 R. I. 282,120 Atl. 577, at 
p. 57S; R. I. Hospital Trust Company v. Swan Point Cem¬ 
etery . 62 R. T. 83, 3 A. 2d 236 at p. 238. 


III. The Charitable Gift Is Vested and The Rule Against 
Perpetuities Is Inapplicable. 

Since the gift of the museum, and the funds for its main¬ 
tenance, the acquisition and exhibition of art objects and 
the future enlargement of the gallery, constitute a charit- 
ale purpose, the rule against perpetuities is not applicable. 
Section 45-102 of the District of Columbia Code, 1940 Edi¬ 
tion, specifically exempts gifts to charitable uses from the 
law against perpetuities. The testator directed that the 
building should be constructed “as soon after mv death as 
arrangements therefor can reasonably be completed.” By 
Item VII the testator devised and bequeathed the trust 
estate to his trustees, “absolutely and in fee simple,” for 
the uses and purposes set forth in subsequent portions of 
Item VII. This constituted a gift to the trustees which 
vested immediately for charitable purposes. 

In Ould v. Washington Hospital for Foundlings. 95 IT. S. 
303, a devise to trustees for the benefit of a charitable 
corporation to be formed after the testator’s death was 
held to be an immediate and absolute gift to charity, the 
mode of execution only being made dependent upon future 
events. The court reviewed numerous cases in which 
similar charitable devises and bequests had been sustained 
and, referring particularly to the case of Tnglis v. Sailors' 
Snug Harbor , 3 Pet. 99, the court said (pp. 315 to 316): 

i “The points of analogy between that case and this 
are obvious. There, as here, a future corporation was 
necessary to give the devise effect. There, as here, 
there was a possibility that such a corporation might 
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never be created. In both cases the corporation was 
created, and the intention of the testator was carried 
into full effect. It is a cardinal rule in the law of wills 
that courts shall do this whenever it can be done. 
Here we find no impediment in the way. The gift was 
immediate and absolute, and it is clear beyond doubt 
that the testator meant that no part of the property so 
given should ever go to his heirs-at-law, or be applied 
to any other object than that to which he had devoted it 
by the devise here in question.” 

In Russell v. Allen, 107 U. S. 163, the Supreme Court held 
that a similar gift “for the purpose of founding an institu¬ 
tion for the education of vouth in St. Louis Countv, 
Missouri,” constituted a valid charitable trust, good as 
against the heirs at law and next of kin. The Court said 
(p. 173): 

“* * * Whenever an institute for the education of youth 
in St. Louis shall have been incorporated and shall 
claim the property, it will then be a matter for judicial 
determination in the proper tribunal whether it meets 
the requirements of the gift. The only question now 
presented is of the validity of the gift as against the 
donor’s heirs at law and next of kin.” 

As stated in Washington Loan and Trust Company v. 
Hammond. 51 App. 1). C. 260. 267, 278 Fed. 569, “It is a 
well-established rule of law that courts are reluctant to 
hold a bequest void for uncertainty, and they do so only 
when actually compelled to by the ianguage used,” or, as 
stated in Darcey v. O'Brien. 62 App. D. C. 151, 65 F. 2d 
599, charitable uses are favored, and construction of in¬ 
struments relating thereto is liberal in their behalf. 

In their effort to destroy the testator’s charitable bene¬ 
factions, the appellants urge this Court to adopt a hostile 
and unjustifiable construction of the will. Such a con¬ 
struction is foreign to the doctrine of charitable uses, which 
are favorites with courts of equity. 

Malmquist v. Detar, 123 Kan. 384, 255 Pac. 42, cited by 
appellants, has no bearing whatever. The estate there was 
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left in trust for “the board of trustees or other managing 
body in charge and control of the first public hospital which 
shall hereafter be established in Kinsley, in Edwards 
County, Kansas.” As there was no provision for estab¬ 
lishing the hospital, and it might never be established, it 
was held that the gift might not vest within the period of 
perpetuities. Obviously, the case does not apply here, 
unless every gift in trust is void as a perpetuity because 
the proposed recipient might not agree to take it. As a 
case on charitable trusts, Malmquist v. Detar, seems rather 
doubtful and even unsound. As it has been cited only once 
and then only on a collateral point, it is hardly a “leading 
case.” 

IV. The Provisions For The Erection Of The Museum Are 
i Not Void For Uncertainty. 

It is not unusual in a trust instrument creating a charity 
to leave the details of administration to the discretion of 
trustees. Thus, in Russell v. Allen, 107 U. S. 163, where the 
directions in the deed of gift merely provided that the 
property should be used for the purpose of founding an 
institution for the education of youth, the Supreme Court 
said (p. 167): 

“If the founder describes the general nature of the 
charitable trust, he may leave the details of its admin¬ 
istration to be settled by trustees under the superin¬ 
tendence of a court of chancery.” 

See, also, to the same effect, Washington Loan and Trust 
Comyany v. Hammond , 51 App. D. C. 260, 278 Fed. 569. 

In Massachusetts Institute of Technology v. Attorney 
General, 235 Mass. 288, 126 N. E. 521, the court upheld as 
sufficient directions to the trustees to erect “a substantial 
building of a kind and appearance and according to plans 
and specifications to be first approved by my said trustees.” 
See, also, Mason v. Bloomington Library, 237 Ill. 442, 86 
N. E. 1044. 
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In the instant case, the testator, by Item I of his will 
urged his trustees to carry out the spirit of his intentions 
as expressed in the will and also as expressed to them by 
other means. By Item VII (c), he directed his trustees to 
construct a memorial building in the form of a gallery or 
museum, to include an apse for the interment of his remains, 
to cost from $250,000 to $300,000, substantially in accord¬ 
ance with plans for such a museum which had theretofore 
been submitted to him by Duke University. By Item VII (d) 
S, testator gave “’his trustees^full and complete discretion 
in connection with the administration of my trust estate 
and in carrying out the directions hereinbefore contained, 
especially those in regard to the construction of the build¬ 
ing heretofore provided for, and I direct that their decision 
in regard to any matter arising out of their administration 
shall be binding and conclusive upon all concerned.’’ (Italics 
supplied.). 

Clearly, testator intended that his written and oral di¬ 
rections to his trustees were to furnish them with a general 
guide as to the type and size of building that he had in mind 
for his art museum. 

The photostat copies of the plans filed with the type¬ 
written transcript of record in this case are plans for an 
art museum, with galleries for exhibition of art objects, 
and class rooms and studios for the use of art students, 
and with a small rectangular room in the rear, on the first 
floor, for the interment of testator’s remains and which room 
would provide ample space for the preservation of his manu¬ 
scripts. As alleged in appellees’ counterclaim (App. 21), and 
as indicated on the photostat copy of the plans themselves, 
the plans were drawn by the architect for Duke University, 
Horace Traumbauer, are dated March 30th, 1938, prior to 
the execution of the will, and were approved by the testator 
“as embodying substantially the type of building that he 
had in mind to enable him to carry out his intentions with 
respect to the disposition of his estate.’’ These allegations 
of fact are deemed to be admitted by the motion for judg¬ 
ment on the pleadings. 
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As stated in In Re Barnwell’s Estate, 269 Pa. 443, 112 
Atl. 535, it is sufficient so long as the testator’s general 
intent is ascertainable and he has vested others with au¬ 
thority to work out and put into operation the details 
necessary to make his idea of practical use to those he 
intended to benefit. 

In Gossett v. Swinney, 53 F. 2d 772, 780, where the appli¬ 
cation of a fund for charitable purposes had been confided 
to trustees, it was stated that the trustees were subject to 
control by the court, if they should seek to depart from the 
clear charitable purposes contemplated by the will. 

In the instant case, the trustees are seeking to perform 
the charitable trust under the supervision of the court and 
have submitted the plans which will enable the court to 
determine the type of building the testator desired to have 
constructed. It is proper for the court to consider the 
plans submitted as material evidence in the determination 
of the issues raised by the counterclaim. The trustees ask 
the court to authorize them to administer the trust in the 
manner contemplated by the founder and the plans con¬ 
stitute the best evidence of the type of building he wished 
constructed and of the trustees’ good faith in attempting 
to carry out his instructions. 

V. The Pecuniary Legacies Bequeathed By Items VII (d) 

| 3, 4, 5 and 6 Are Valid. 

By the foregoing items, testator directed his trustees to 
pay out of accumulated income from the trust estate $1,000 
to each of the four appellants, $20,000 to the appellee, 
Pauline Lockett Kaiser, $10,000 to each of Mrs. Kaiser’s 
two children, the appellees Pauline Kaiser Everett and 
Franck Kaiser, and $50 to that member of the graduating 
class of Rollins College designated by the faculty as having 
written the best essay on a subject chosen by them. The 
only income disbursements which take precedence over 
these legacies are those set forth in Item VII (a) 1, which 
provides for the payment of any expenses incident to the 



19 


preservation of such of testator’s tangible personal prop¬ 
erty as may be selected as suitable for exhibition in the 
museum, and Item VII (d) 2, which provides for the pay¬ 
ment of any expenses incident to the preparation of tes¬ 
tator’s manuscripts for publication. 

In Shoemaker v. Newman , 62 App. D. C. 120, 65 F. 2d 
208, 89 A. L. R. 1034, the will directed the trustee to sell 
property, at his discretion as to time, and to pay legacies to 
various individuals out of the proceeds of sale. It was 
contended that this provision violated the rule against per¬ 
petuities, as a sale might take place after the expiration 
of the time permitted by the rule. The court held that in 
the absence of express instructions indicating that the sale 
should take place beyond the period of perpetuities, the 
construction would be in favor of a sale within the period. 
The court also said that all presumptions are in favor of 
the validity of the will as against the contention that it 
violates the rule against perpetuities. To paraphrase the 
court’s language, in the absence of an express direction 
to pay the legacies beyond the period of perpetuities, the 
testator’s will should be so construed as to require payment 
within the period. Clearly the testator contemplated that 
the income from a trust estate of approximately $1,000,000 
would earn within twenty-one years after his death more 
than sufficient to satisfy all of the requirements of Items 
VII (d) 1-6 of his will/ 

In their effort to defeat these legacies, appellants cite 
two New York cases, {Wright v. Wright. 225 N. Y. 329,122 
N. E. 213; Matter of Crane, 164 N. Y. 71, 58 N. E. 47) hold¬ 
ing that a direction to divide or to pay over a devise or 
legacy at a future time is contingent upon survival of the 
beneficiary and does not vest until time for distribution. 
This is known as the “divide-and-pay-over” rule. See 
2 Simf.s. Futuke Interests. § 393, 394. It has been adopted 
principally in New York, but not in the District of Colum¬ 
bia, where such a gift is deemed vested. 

Appellants also cite and quote from Matter of Roe , 281 
N. Y. 541, 24 N. E. 2d 322, where the estate was left in 
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trust for “A” and his family provided they could be lo¬ 
cated within two years, and if not located in two years, to 
icrect a hospital. The individual beneficiaries were not 
found, and the provision for a hospital was held invalid. 
The court said that “since the gift was not made to depend 
upon a life or upon two lives in being but solely upon the 
uncertain event of the discovery of the nephew or of his 
family as the case might be, which might not happen within 
a period of two years, a perpetuity only was created”. 
Needless to say this is not the law where, as in the District 
of Columbia, the common law rule against perpetuities 
prevails, and any gift which must vest within the twenty- 
one years is valid. 41 Am. Jur., Perpetuities, §18; 48 
Corpus Juris, Perpetuities, § 5, at p. 939. The only excep¬ 
tion is where a statute has modified the period to include 
only lives in being and no additional period of years in 
gross. 41 Am. Jur., Perpetuities, §15. New York has made 
such a statutory change to a period of “not more than two 
lives in being”. N. Y. Pers. Prop. Law, §11; N. Y. Real 
Prop. Law, §42. 

CONCLUSION. 

It is respectfully submitted that the issues raised in this 
appeal, No. 8352, were correctly determined by the court 
below% and that the contentions of appellants are trivial 
and at variance with established principles, and should be 
rejected. The substantial matters arising upon the judg¬ 
ment below’ are the errors discussed in No. 8354, and the 
attention of this court is respectfully directed to the brief 
filed on behalf of these trustees as appellants in that case. 

! Frederic D. McKenney, 

John S. Flannery, 

G. Bow’doin Craighill, 

John E. Larson, 

Llew’ellyn C. Thomas, 

Attorneys for Edson B. Olds , Jr., 
i and American Security and Trust 

Company, Appellees. 





BRIEF FOR APPELLEES JEANNETTE A. NOEL, 
CATHERINE A. BROWN, PAULINE A. LANDIS 
AND ROBERT L. ACKLENL 


ix Tin): 

United States Court of Appeals 

FOi: TIIF, DlSTLICT OjF COLUMBIA. 


Nos. 8353-8 • 

p4-8355 

ROLLINS COLLEGE, a C< 

1 

>rporation, A p pull ant, 

\ • 

JEANNETTE A. NOEL, 

ET AL., Appellees. 

EDSON B. OLDS. JR., E 

T AL., A ppellants , 

\ . 

JEANNETTE A. NOEL, 

ET AL., Appellees. 

UNIVERSITY OF NORTH ( 

WROLINA. Appeilant. 

\ . 

JEANNETTE A. NOEL. 

ET AL.. Appellees. 

Appeals from the District Coi 

irt of the United States 

for the District oJ 

' Columbia. 

Ai 

! ITIl UK J. PlTKI.AN. 

•d 

mf.s C. Rookks. 


S10 Colorado Building:, 


Washington. I). C.. 


Attorneys for .!ppellees. 

Of Counsel: 


Ram sky Clayton, 


Nashville*, Tennessee. 


Dated February 4, D4J. 


Press ok Byron S. Adams. V 

fASHlNClTON. D. C. 


j 

I 








TABLE OF CONTEXTS 


Page 

PRELIMINARY STATEMENT. 1 

JURISDICTIONAL STATEMENT. 2 

SUPPLEMENTARY STATEMENT OF CASE .... 2 

SUMMARY OF ARGUMENT. 7 

ARGUMENT. 9 

The Trust Attempted to Be Created by Item VII 
of the Ackland Will Fails by Reason of the Renun¬ 
ciation of Duke University. 9 

Decedent’s Will Is Plain and Unambiguous. 10 

Extrinsic Evidence Is Not Necessary and Is Inad¬ 
missible to Construe Decedent’s Will. 11 

Decedent’s Prior Will. 15 

The Cy Pres Doctrine Is Not In Force In the Dis¬ 
trict of Columbia. 20 

Testator’s Will Makes a Bequest To a Specific In¬ 
stitution For a Specific Purpose. 25 

The Entire Argument of the Appellants Must Fail 
for the Further Reason that it is Predicated on the 
False Premise that the Testator’s Gift Was Char¬ 
itable . 36 

CONCLUSION. 37 

Table of Cases 

Association of Survivors of Seventh Georgia Regiment 

v. Larner, 55 App. D. C. 156, 3 F. (2d) 201. 13 

Bowden v. Brown, 200 Mass. 269, 86 N. E. 351. 29 

Brown v. Crossley, 69 Ind. 203 . 16 

Brown v. Quintard, 177 N. Y. 75, 69 N. E. 225 . 16 

Browm v. Wells, 45 App. D. C. 428 . 14 

Catt v. Catt, 118 App. Div. 742, 103 N! Y. S. 740. 31 

Chicago Dailv News Fresh Air Fund v. Kerner, 305 Ill. 
App. 237, 27 N. E. (2d) 310. 26 






















ii Table of Contents Continued. 

Page 

Colbert v. Spear, 24 App. D. C. 187. 21 

Clark v. Taylor, 1 Drew 642 . 33 

Columbian University v. Taylor, 25 App. D. C. 124, 

21 24 30 

Crenshaw v. McCormick, 19 App. D. C. 494 . 15 

Enery v. Haven, 67 N. H. 503, 35 Atl. 940. 16 

George Washington University v. Riggs National Bank, 

/»/• » t\ oron on Ti /nj\ r"7i m no 


Gilman v. Burnett, 116 Me. 382, 102 Atl. 108. 32 

GralT v. Wallace, 59 App. D. C. 64, 32 F. (2d) 960... .20, 21 

Kaiser v. Brandenburg, 16 App. D. C. 310. IS 

Lehnhoff v. Theinie, 184 Mo. 346 . 16 

Medical Society of South Carolina v. South Carolina 
National Bank of Charleston, 197 S. C. 96, 14 S. E. 

(2d) 577 . 36 

Morristown Trust Companv v. Mavor, etc., 91 Atl. 736, 

82 N. J. Eq. 521... 33 

Vestry v. Bostwick, 8 App. D. C. 452 . 34 

Wilkins v. Allen, IS Howard 385, 15 L. Ed. 396 . 17 

Statutes 

P. C. Code (1940 Ed.), Title 17, Sec. 101. 2 

Texts 

94 American Law Reports..'. 19 

Bryans Appeal, 77 Conn. 240 .. 34 

Thompson on Wills (2nd Ed.) Sec. 325. 11 

3jn Re Vanderhurst, 171 Cal. 553, 154 Pac. 5. 16 



















IN THE 
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Nos. 8353-8354-8355. 


ROLLINS COLLEGE, a Corporation, Appellant, 

v. 

JEANNETTE A. NOEL, ET AL., Appellees. 


EDSON B. OLDS, JR., ET AL., Appellants, 

v. 

JEANNETTE A. NOEL, ET AL., Appellees. 


UNIVERSITY OF NORTH CAROLINA, Appellant, 

v. 

JEANNETTE A. NOEL, ET AL., Appellees. 


Appeals from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEES JEANNETTE A. NOEL, 
CATHERINE A. BROWN, PAULINE A. LANDIS 
AND ROBERT L. ACKLEN. 


PRELIMINARY STATEMENT. 

As the briefs of appellants, Edson B. Olds, Jr. and the 
American Security and Trust Company, in Case No. 8354, 
appellant, Rollins College, in Case No. 8353, and appellant, 
University of North Carolina, in Case No. 8355, follow gen¬ 
erally the same pattern and rely on substantially the same 
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arguments and decisions, and since these appeals have been 
consolidated for hearing (see order of this Court dated Sep¬ 
tember 22, 1942), these appellees will file but one brief in 
reply to the three separate briefs of the above appellants. 

JURISDICTIONAL STATEMENT. 

These appellees have filed a motion to dismiss the ap¬ 
peals in Cases No. 8353, 8354, and 8355 on the ground that 
appellants in the aforesaid three appeals are not aggrieved 
parties within the meaning of Title 17, Section 101 of the 
District of Columbia Code (1940 Edition). Appellees are 
not waiving or abandoning that motion to dismiss. They 
again ask that it be considered in limine • 

SUPPLEMENTARY STATEMENT OF CASE. 

The sole question to be decided by these appeals is: What 
is the effect of the declination of Duke University of all of 
the provisions of the will of William Hayes Ackland with 
respect to it, including all of the benefits, burdens and re¬ 
sponsibilities thereof? (App. 29-30) Because the state¬ 
ment of the case in briefs of the appellants is incomplete 
and highlv colored bv references to immaterial and irrele- 
vant matters alleged in appellants * counter-claims, appel¬ 
lees feel that they should supplement the statement of the 
,case by calling to attention certain additional facts dis¬ 
closed by the pleadings. An accurate statement of the only 
relevant facts is contained in the briefs of the appellees in 
, Appeal No. 8352, Jeannette A. Noel et al, Appellants v. 
Edson B. Olds, Jr. et al, Appellees. 

Appellants state that the testator bequeathed his estate 
to the American Security and Trust Company and Edson 
B. Olds, Jr. as trustees “for the erection upon the campus 
, of Duke University of a memorial art museum or art gal¬ 
lery”. (Appellants’Brief in No. 8354, p. 2) The fact is that 
jtestator bequeathed his property to Olds and the American 
Security and Trust Company as trustees, with instructions 
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to erect on the campus of Duke University “a memorial 
building in the form of a gallery or museum to include an 
apse for the interment of my remains to be known as the 
William Hayes Aekland 'Memorial*’ and that “When said 
building shall have been completed, I direct that my re¬ 
mains be transferred to the apse which is to be a part 
thereof, for permanent interment in a marble sarcophagus 
beneath a recumbent statue”. Decedent further directed 
that there should be placed and maintained in the building 
by Olds and the Trust Company, on permanent exhibition, 
all of his tangible personal property and effects preserved 
for that purpose in accordance with the provisions of his 
will. (App. 10) 

The provisions of testator’s will concerning the perma¬ 
nent exhibition of his tangible personal property and effects 
provide that such of his books, scrapbooks ,1 etters from 
prominent persons, autographs and other papers, his pic¬ 
tures, portraits, paintings, statues, miniatures, jewels, 
works of art, furniture, and all of his other tangible per¬ 
sonal property not otherwise specifically bequeathed were 
to be stored, carefully preserved until “said memorial” 
shall have been completed and then placed in the memorial 
for permanent safekeeping and exhibition provided his 
trustees, in the exercise of their discretion, deemed them 
suitable to be placed and maintained “in the memorial”. 
(App. 8-9) 

Testator left an estate of the approximate value of $1,- 
395,000. He directed that the building to be erected cost 
approximately $250,000, but in no event more than $300,000. 
The appraised value of his scrapbooks, letters from prom¬ 
inent persons, autographs and other papers, furniture and 
all other tangible personal property and effects was $648.20. 
The appraised value of his jewelry was $1,481.50. (App. 4) 
Not all his jewelry was to go in the building; some pieces 
were bequeathed specifically. (App. 7-8) The report of 
the appraisers of his estate showed one oil painting of 
Queen Victoria valued at $100 and books valued at $100. 
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The portrait of Queen Victoria is the only reference in the 
pleadings to pictures, portraits, paintings or miniatures of 
museum importance. Appellants contend that it, being 
valued by the appraisers at $100, is a museum piece and has 
for many years been on exhibition in the Valentine Mu¬ 
seum, Richmond, Virginia. They further state that there 
are pieces of statuary among decedent’s personal property 
which are suitable for exhibition in an art museum or art 
gallery from which the public would receive benefit. (App. 
15-16) If that is true, the value of those statues cannot 
exceed $648.20. (See App. 4, 15-16) There is no allegation 
that the appraisal of the decedent’s household effects is in¬ 
complete or that the value of the pieces of statuary that are 
suitable for exhibition in an art museum are not repre¬ 
sented by the figures of the appraisers. 

It follows therefore, if decedent’s trustees determine that 
all of his books, scrapbooks, jewels, works of art, paintings, 
statues, etc. are suitable to be placed and maintained in the 
niemorial, there will be a $300,000 building housing $2,329.70 
worth of personal property until such time as the income 
from the trust fund is sufficient to pay (1) the expenses 
of preserving, storing and removing to the memorial 
building his tangible personal property; (2) the expenses 
of editing, correcting and publishing his manuscripts; 
(3) $44,000 in cash to relatives; and (4) the expenses of 
the trust as well as the maintenance cost of the building. 
Only after that, if enough monies have accumulated Olds 
and the Trust Company may buy “such objects of art as 
may be selected and designated by the governing body of 
Duke University”. (App. 11,12) Decedent by his will left 
all of his manuscripts to his trustees, in trust, with instruc¬ 
tions that they were to deliver those manuscripts to “Duke 
University, Durham, Xorth Carolina”. Duke University 
was directed to designate a member of its faculty to exam¬ 
ine, correct and prepare the manuscripts for publication 
and to arrange for the publication of them. He directed, 
however, that if it was impossible or impracticable to ar¬ 
range for the publication of the manuscripts that the manu- 
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scripts were to be preserved in the memorial building. 
(App. 9) Decedent was the author of a number of mis¬ 
cellaneous books which he was unable to sell in his lifetime 
although he attempted to do so, and Olds and the Trust 
Company assert that it will be impossible now to arrange 
for profitable publication of those books. (App. 18) 

In the brief of Olds and the Trust Company, p. 18, in 
an effort to minimize the importance of the memorial 
features of the provisions in the Ackland will, it is said 
that the tomb was intended to occupy only a small room 
in the rear of a large building. This is in con¬ 
flict with the will. An apse is not merely a small 
room in the rear of a building. It is a rear projection semi¬ 
circular in plan, and covered with a semi-circular dome. 
(See Funk & Wagnall’s New Standard Dictionary of the 
English Language (1939).) 

The construction of the apse as a part of the memorial 
building, the transferring of decedent’s remains to the apse 
for permanent interment in a marble sarcophagus beneath 
a recumbent statue, and the placing and maintaining in the 
memorial building “on permanent exhibition” of all of 
testator’s tangible personal property and effects preserved 
for that purpose, was an integral and inseparable part of 
decedent's testamentary scheme or plan. He ordered that 
he be buried on the campus of Duke University and that his 
property be exhibited at Duke University. 

It is submitted that testator might not have wanted to 
be buried on the campus of the University of North Caro¬ 
lina, or Rollins College, or Vanderbilt University, or the 
University of Texas, or any one of the numerous “south¬ 
ern State or adequately endowed southern universities”. 
(See Prayer of Cross-Claim of Appellants Olds and the 
Trust Company, App. 28) It is only prayed that the 
Court appoint some other school to administer the “educa¬ 
tional and charitable trust provisions of the decedent’s 
will”. What becomes of the fundamental purpose of the 
testator and his entire testamentary plan? There can be 



6 


no serious contention that that part of decedent’s will pro¬ 
viding for the maintenance of the apse, the marble sar¬ 
cophagus, the recumbent statue, the jewelry, the non-sale- 
able manuscripts, his books and scrapbooks, are either edu¬ 
cational or charitable. What then becomes of these direc¬ 
tions in the will ? Does his body stay in the family mauso¬ 
leum at Nashville, Tennessee ? None of the appellants has 
ever suggested that the court below had the power to re¬ 
write the testator’s will to the extent of changing his place 
of burial. 

What is to become of decedent’s manuscripts? Appel¬ 
lants Olds and the Trust Company make no suggestion as 
to what they want to do with them. Rollins College and the 
University of North Carolina indicate they will take the 
gift with all of the burdens and responsibilities. Can any 
court say that Ackland would have been satisfied to have 
his manuscripts delivered to Rollins College and for that 
school to designate a member of its faculty to examine, cor¬ 
rect and prepare said manuscripts for publication? No ap¬ 
pellant has suggested that testator failed to be specific in 
his directions regarding his manuscripts. No one has sug¬ 
gested that the court rewrite* testator’s will in this respect. 
Testator’s wishes concerning his manuscripts are just 
ignored. 

i It is obvious that a part of the consideration, so to speak, 
for the building going to Duke University was that Duke 
should permit testator’s remains to be permanently interred 
on its campus and that a member of the faculty of Duke 
University should edit, and correct his manuscripts, pre¬ 
pare them for publication and arrange for their publica¬ 
tion. Since appellants are relying upon irrelevant parts of 
the record to sustain their claims, we believe it proper to 
invite the attention of this Court to the totally different pro¬ 
visions for his manuscripts contained in his prior will dated 
^fny 4,1936. In that will he wanted his manuscripts edited 
by a woman associated with the library at Dartmouth Col- 
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lege, and be wanted her work cheeked by an Englishman. 
(App. 32, 34) 

All of the appellants base their arguments on the errone¬ 
ous premise that the dominant thought of the testator, as 
expressed by the language of his will, was to dedicate his 
entire estate to the establishment of an art museum to bene¬ 
fit and encourage the appreciation and study of art. They 
say that his will contains a general charitable intent to that 
effect. None of the appellants points out the language in the 
will upon which he relies to establish the general charitable 
intent or the dominant thought. None of them says what 
branch of art should be studied. Testator provides that 
his books, paintings, statues, miniatures, jewels, works of 
art, and furniture should be exhibited in “The William 
Hayes Ackland Memorial”, gallery or museum. Appel¬ 
lants sav that art was to be taught in the gallerv or museum. 
The making of fine furniture is an art. Is that to be studied 
in the museum l The cutting of fine jewels and the making 
of miniatures are arts. Are those to be studied in the 
museum? The only inference that can be drawn from ap¬ 
pellants’ briefs is that painting and possibly sculpture is 
to- be studied in the memorial building. It is submitted that 
appellants have gone a long way from testator’s will to 
arrive at their conclusions. 


SUMMARY OF ARGUMENT. 

The last will and testament of William Hayes Ackland is 
plain and unambiguous: it contains no patent ambiguity 
nor does it contain anv latent ambiguitv. No ambiguitv, 
patent or latent, is alleged by the appellants. If there is 
no ambiguity in the wiil, the Court must determine what 
the will means from the will itself. 

No extrinsic evidence is necessary or proper to determine 
the meaning or construction of an unambiguous will, and 

v* v 7 

extrinsic evidence is inadmissible to supply an omission in 
a will. 
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Appellants have pleaded that decedent, two and one-half 
, years before the date of the execution of his last will, had 
executed another will. They asked the Court to resort to 
that will to aid in the construction of the will under con- 
jSideration in the case at bar. Resort may not be had to a 
former will to aid in the construction of decedent’s pro¬ 
bated will. 

i The cy pros doctrine, or the doctrine of approximation, 
as it is called in some of the briefs of appellants, is not in 
force in the District of Columbia and hence the court below 
had no authority to direct that the estate of decedent be 
used to build a building on the campus of any university 
other than Duke University. Appellants claim that the 
court below should have read into decedent’s will his al¬ 
leged desire to leave his estate for the use and benefit of 
some other southern state university or adequately en¬ 
dowed southern university. As there is no direction in the 
will providing for this and as the will contains no general 
charitable intent, the court below was without power to 
[grant appellants’ prayers that decedent’s residuary estate 
be used for the benefit of some university other than Duke 
University. 

Even if this Court should decide that the cy pres doc¬ 
trine is in force in the District of Columbia, that rule ha* 
no application in the case at bar for the reason that de¬ 
cedent’s last will makes a bequest of the residue of liis 
estate to a specific institution for a specific purpose, and it 
does not contain any language from which it could be in¬ 
ferred that he had a general charitable intent. 

Because the will is specific in its terms and not general, 
and because the specific institution designated to take the 
benefits of decedent’s bounty has declined, the trust in the 
will fails and appellants Olds and the American Security 
and Trust Company hold the trust property as trustees 
under a resulting trust for the persons entitled to take, 
namely, decedent’s next of kin. 
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ARGUMENT. 

The complaint filed in the court below challenged the 
validity of the trusts set up in the will of Mr. Ackland on 
the ground that they were void for indefiniteness and vio¬ 
lated the rule against perpetuities. Since Duke University 
has renounced under the will, the primary question now in 
the case is whether the trust created by Item VII fails by 
reason of such renunciation. 

The Trust Attempted to Be Created by Item VII of the 
Ackland Will Fails by Reason of the Renunciation of 
Duke University. 

The appellants Olds and American Security and Trust 
Company allege (Par. J Cross Claim, App. 26) that de¬ 
cedent’s last will “indicates on its face a general charitable 
purpose of advancing the cause of art and public educa¬ 
tion”. It would seem, therefore, that there is nothing for 
the Court to do but look to the will to find that purpose. 
Nevertheless, these defendants have pleaded all sorts of 
evidence outside the will, such as a former will; letters of 
the decedent to Duke University and others: a letter from 
Duke University to decedent; and the alleged fact that 
“decedent had formulated a general intention, which he 
had disclosed orally and by letter, of dedicating his estate 
to educational and charitable purposes by the establish¬ 
ment of an art center in the South, to benefit and encourage 
the appreciation and study of art” many years preceding 
his death. (Par. B Cross Claim, App. 18-19) 

The issues in this case are simple, but a presentation of 
the case has been unnecessarily complicated by the at¬ 
tempted introduction of countless irrelevant, immaterial 
and inadmissible facts. 

The two basic issues raised by the renunciation of Duke 
University are: (1) Does the will contain, as alleged, an 
indication of a general charitable purpose, or does it con¬ 
tain a .gift for the benefit of a specific institution, viz., Duke 
University? (2) Since Duke University has renounced can 
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this Court administer the gift, be it general or specific, cy¬ 
pres? 


Decedent’s Will is Plain and Unambiguous. 

I The appellants have not alleged that there is any am¬ 
biguity or uncertainty in the will. In fact, the appellants 
Olds and American Security and Trust Company affirma¬ 
tively allege that “the provisions of the will * # * set 
forth the testator’s scheme of testamentary intention with 
as much certainty as possible * * (See Olds Third 
Defense, App. 16.) We believe, therefore, that this Court 
must accept the fact that there is no ambiguity whatsoever 
in the will in connection with its determination of the issues 
here involved. 

It is submitted that the will is direct, determinate, defi¬ 
nite, settled and certain, in respect to signification. The 
only one signified to accept the benefits given under the will 
is Duke University. There are definite obligations that are 
particularly and specifically given to Duke University, the 
members of its faculty, and its trustees. The most impor¬ 
tant of these is that the governing bodv of Duke Universitv 
must select and designate objects of art to be purchased 
with trust funds and Duke University must handle his 
manuscripts. There is no suggestion that the judgment of 
the governing body or the faculty of any other university 
would suffice. 

There is no allegation made by the appellants that 
the will contains even a latent ambiguity. We submit 
there is no latent ambiguity in the will. Resort to Web¬ 
ster’s Dictionary will briefly and tersely summarize the 
effect of the many cases in the reports that discuss and de¬ 
fine latent ambiguity. “Latent” is defined as “not visible 
or apparent; hidden, concealed; secret, dormant; dis¬ 
guised;” and “latent ambiguity (law)” is defined as: 

“An uncertainty which does not appear upon the 
face of an instrument, but arises from evidence 
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aliunde, that is, one which is not involved in the words 
themselves, but arises from outside matters; thus a 
conveyance to ‘John Smith, living on Fifth Avenue/ 
when it appears that there are two or more John 
Smiths so living, contains a latent ambiguity ;—opposed 
to patent ambiguity.” 

Even under the new simplified form of pleading, it cer¬ 
tainly would be essential and necessary for the appellants 
to plead or make reference to a latent ambiguity if it was 
their position that such existed. As indicated above, they 
have not done so; instead they allege decedent’s will on its 
face indicates his entire testamentary intent. 


Extrinsic Evidence is Not Necessary and is Inadmissible 
to Construe Decedent’s Will. 

In the brief of the appellant, University of North Caro¬ 
lina, at p. 17, it is stated that: 

“Evidence extrinsic to the will need not be consid¬ 
ered in this case in order to reach the conclusion that 
the testator had a general charitable purpose.” 

Appellees are in entire accord with this view. Since it 
cannot be contended that decedent’s last will is ambiguous, 
extrinsic facts are not needed and for that matter are 
inadmissible to aid in its construction. 

The general rule of construction is stated in Thompson 
On Wills , (2nd Edition) Sec. 325: 

“As in the case of other legal documents, extrinsic 
evidence can be heard to explain the meaning of a 
written will only in respects wherein its meaning is 
ambiguous, and may not be heard to alter, add to, de¬ 
tract from, vary or contradict the words of the will or 
to show an intention different from that expressed 
therein, and this is true though the consequences may 
be the total or partial failure of the testator’s intended 
disposition.” 
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The words of Ackland’s will are perfectly clear and pro¬ 
vide for the erection of a memorial at Duke University. 
There is no ambiguity concerning the designation of the in¬ 
stitution he intended as the beneficiary of his attempted 
gift, and none is claimed. There is no doubt that the docu¬ 
ment being construed here fails completely to make any 
provisions whatsoever covering the contingency that has 
arisen, namely, the renunciation of the benefits of the will 
by Duke University, but that failure does not create an 
ambiguity. The appellants are asking this Court to write 
ipto the will a provision to cure that omission. It is obvi¬ 
ous from what has been said heretofore that appellants, by 
finely spun legal theories, are attempting to have this Court 
add to and thereby complete the Ackland will in accordance 
with their and not the testator’s wishes. That omis¬ 
sion is a contingent disposition of the estate, decedent’s 
remains, his books, jewels, manuscripts, etc., in the event 
Duke University should renounce, a contingency which of 
course could have been provided for by the testator, but 
was not. 

As we have indicated, appellants do not contend that the 
will makes any specific disposition of Ackland’s estate in 
thp event Duke University should renounce. They were sim¬ 
ply asking this Court to consider extrinsic facts such as his 
alleged interest in literature and art, the fact that lie dis¬ 
cussed a museum or memorial building with the President 
of Duke University and the President of Rollins College, 
the fact that he had a prior will in wrhich the University of 
North Carolina and Rollins College were named as contin¬ 
gent beneficiaries in the event the trustees wrere unable to 
erect the building on the campus of Duke University, and 
many other alleged facts, in order that the Court can guess 
what Ackland would have done if he were writing his will 
at the present time in the light of the contingency that has 
happened, namely, the rejection of his gift, with all the 
strings attached, bv Duke Universitv. 

'jThis Court has just recently clearly defined the extent to 
which extrinsic evidence is admissible in construing a will. 
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In Association of Survivors of Seventh Georgia Regiment 
v. Lamer, 55 App. D. C. 156, 3 Fed. 2nd 201, testator made 
a bequest to the Seventh Georgia Regiment. In holding 
that extrinsic evidence to show that testator had intended 
instead the First Volunteer Regiment of Georgia was in¬ 
admissible, the Court said (p. 15S): 

<<* * * ^ w m conforming to the requirements of 
the statute, therefore, should be interpreted according 
to its terms, and, unless those terms are ambiguous, no 
speculation based upon extrinsic evidence should be in¬ 
dulged. In the absence of fraud or undue influence, it 
will be assumed that the disposition actually made by 
the testator represented his intentions. With the mo¬ 
tives underlying a particular bequest the court has 
nothing to do. Its function, and sole function, is to give 
effect to the expressed intent of the testator. Adams 
v. Cowen, 177 U. S. -471, 20 S. Ct. 668, 44 L. Ed. 851; 
Young Women’s Christian Home v. French, 187 U. S. 
401, 417, 23 S. Ct. 184, 47 L. Ed. 233. 

“While no rule of universal application has been 
formulated, the authorities leave no room for doubt that 
certain conditions must be present to warrant the in¬ 
troduction of extrinsic evidence; and in all cases in 
which such evidence has been received it was utilized 
only for the purpose of interpreting something actually 
written in the will and never to add provisions to the 
will. For example, ambiguity may arise when a will 
names a person as the object of a gift, or a thing as the 
subject of it, and there are two persons or things that 
equally well answer such name or description. In such 
a case, it is apparent that extrinsic evidence is not only 
useful, but indispensable, to a proper interpretation of 
the will. Where, also, a will contains an actual mis¬ 
description of an object or subject, and from other pro¬ 
visions of the will the real intent of the testator is made 
to appear, the introduction of extrinsic evidence in such 
a case merely aids the court in harmonizing all the pro¬ 
visions of the will. (See Weatherhead’s Lessee v. Bas- 
kerville et al., 11 How. (52 U. S.) 329, 13 L. Ed. 717; 
Patch v. White, 117 U. S. 210, 6 S. Ct. 617, 29 L. Ed. 
860; Allen’s Executors v. Allen, 18 How. (59 U. S.) 385, 
15 L. Ed. 396; Tucker and Others, Executors, v. Sea- 
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man's Aid Society and Others, 7 Mete. (48 Mass.) 1SS; 
Lomax v. Lomax, 218 Ill. 629, 75, N. E. 1076, 6 L. R. A. 
! (N. S.) 942; Fries v. Osborn, 190 N. Y. 35, 39, 82 N. E. 

716, 19 L. R. A. (N. S.) 457.” (Italics ours.) 

i Neither the facts nor the pleadings in the case at bar show 
that any of the conditions are present that must occur 
to warrant the introduction of extrinsic evidence. There 
are not two Duke Universities, and there is no claim that 
the will contains any misdescription of anything. 

It is alleged in Paragraph B of the Cross Claim of the 
executors (App. 18) that 

“For many years preceding his death, the decedent 
had formulated a general intention, which he had de¬ 
clared orally and bv letter, of dedicating his estate to 
educational and charitable purposes by the establish¬ 
ment of an art center in the south, to benefit and en¬ 
courage the appreciation and study of art. For this 
purpose he aimed to have an art gallery or art museum 
erected in connection with the universitv of some south- 
ern State or some adequatelv endowed southern univer¬ 
sity, * • V’ 

There is not one word in decedent’s will concerning “some 
southern State or some adequately endowed southern uni¬ 
versity”. However, let us assume testator declared as 
alleged, not only many years preceding his death, but at 
the time he executed his will. This Court has said that if 
testator had made such declarations, they could not be 
taken into consideration in determining the meaning of the 
language lie actually used in his will. 

In Brown v. Wells, 45 App. D. C. 428, testator granted his 
ipece a life estate in certain property, made no further spe¬ 
cific disposition of the property, and then left this same 
niece the residue of his estate. Evidence that testator had 
sqid he intended to die intestate as to the reversion after 
the termination of the life estate was held inadmissible, and 
the niece was held to have a fee. This court said (p. 437): 

“We first will dispose of the contention of appellee 
, (not determined by the court below), that the alleged 
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declarations of the testator at the time of the execution 
of this will may he taken into consideration to determine 
the meaning of the language used in the will itself. 
Clearly, under every rule of construction, such declara¬ 
tions may not be considered in the circumstances here 
disclosed. While evidence of such extrinsic circum¬ 
stances as the testator’s relations to persons, or the 
amount, character, and condition of his estate, some¬ 
times is admissible to explain ambiguities of descrip¬ 
tion /. it never is suffered to enlarge or diminish the 
estate devised. Atkins v. Best, 27 App. D. C. 14$: Bar¬ 
ber v. Pittsburgh, Ft. TJ\ <£ C. R. Co.. 166 U. S. 83, 41 
L. Ed. 925, IT Sup. Ct. Rep. 488.” (Italics ours.) 

Decedent’s Prior Will. 

The appellants Olds and American Security and Trust 
Company have devoted much space in their cross-claim and 
counter-claim advising the Court what was contained in de¬ 
cedent’s former will executed May 4, 1936, approximately 
two and a half years prior to his present will (App. 19, SO¬ 
SO). It must be assumed they think the Court below should 
have looked back to that will to supply something omitted 
from the probated will, because they make no reference to 
anv ambiguitv in the will itself. 

In the case of Crenshaw v. McCormick. 19 App. D. C. 494, 
it was suggested to the Court that in order to construe a 
will, it might refer to an unattested codicil that the testator 
had made prior to the execution of his final wiil. The Court 
said (p. 502): 

“It has been suggested, though not very seriously ar¬ 
gued, on the part of the appellants that, though con¬ 
ceded that the clause in the unattested codicil is without 
effect to pass real estate, yet the terms employed there¬ 
in might be resorted to as means of ascertaining the in- 
tention of the testatrix in the use of the terms employed 
by her in the residuary clause of her will. There has 
been no authority cited for the support of this proposi¬ 
tion, and we doubt whether any can be found. 

‘•There is no uncertainty or doubt as to the meaning 
of the terms employed in the residuary clause of the 
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will. They are plain words, admitting of no doubtful 
, meaning. And in such case the well settled general 
principle is, as deduced from all the authorities, that a 
testator is always presumed to use the words in which 
he expresses himself according to their strict and pri¬ 
mary acceptation, unless, from the. context of the will, 
it appears that he has used them in a different sense, 
| in which case the sense in which he thus appears to 
have used them, will be the sense in which they are to 
i be construed. This would seem to result from the plain 
requirement of the statute. The statute requires that 
the will shall be in writing, attested by witnesses, and 
it would seem not to admit of a question, that such an 
instrument being per se without affect, cannot by means 
wholly independent of the attested writing, be made ef¬ 
fectual as a will. The will must be complete in itself, 
and not be dependent upon extrinsic evidence to show 
what is really intended to be devised by it. This would 
seem to be too plain to require the citation of authori¬ 
ties for its support.’ 7 

From the pleadings it is not clear why appellants have 
pleaded and quoted from decedent’s former will. It would 
seem that Olds and the Trust Company are trying to make 
that instrument effective as a will, otherwise how do they 
r<?ad the University of North Carolina or Rollins College 
into the will under construction? Rollins College and the 
University of North Carolina seem to rely entirely on the 
former will to support their claims. 

The following cases from other jurisdictions also support 
the proposition that a former will executed by the testator 
and revoked by the will before the Court is not admissible 
in evidence to vary or explain the latter instrument: In re 
Vanderhurst, 171 Cal. 553; 154 Pac. 5; Enery v. Haven, 67 
N. Ii. 503; 35 Atl. 940; Brown v. Crossley, 69 Ind. 203; Lehn- 
hoff v. Theinie, 184 Mo. 346; Brown v. Quintard, 177 N. Y. 
75; 69 N. E. 225. 

The courts have held that early drafts of a will or mem¬ 
oranda in reference thereto, or papers prepared for the use 
of the attorney drafting the will, are inadmissible for the 
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purpose of altering, changing, adding to or amending the 
clear unambiguous language contained in the will itself. As 
early as 1856, the Supreme Court of the United States dis¬ 
cussed the above then well settled principle of law. In the 
case of Wilkins v. Allen, IS Howard 385, 15 L. Ed. 396, the 
question arose as to what was meant by the word “surplus” 
in a will. It was claimed that the residuary clause was of 
doubtful meaning and obscure because of the use of that 
word. To remove the alleged obscurity, the defendants be¬ 
low in the case offered to prove on the trial “from memo¬ 
randa made by the testator at the time of the execution of 
his said last will and testament, and upon the basis of which 
the same was prepared by him, and also by declarations 
made by him at and about the same time, what was his real 
meaning in the employment of the word ‘surplus’ in the 
residuary clause of said will, and that the same was intended 
to comprehend his whole remaining estate, as well real as 
personal.” 

In that case, the court said (p. 393): 

“The terms of the will, proprio vigore, being insuffi¬ 
cient to disinherit the heirs, the next question is, 
whether the interpretation thereof may not be aided by 
extrinsic circumstances, namely, memoranda, declara¬ 
tion, and the actual amount and condition of the estate, 
as offered to be shown by the defendants below. 

“That the court may put itself in the place of testa¬ 
tor, by looking into the state of his property, and the 
circumstances by which he was surrounded when he 
made the will, is not only true as a general proposition, 
but without such information it must often happen that 
the will could not be sensibly construed. AVigram (10, 
60) lays down the rule with much distinctness. Such 
evidence, however, is only admissible to explain am¬ 
biguities arising out of extrinsic circumstances, as to 
persons provided for, objects of disposition, and the 
like. For instance, if the testator gave to his grandson, 
J. S., a plantation, and he had two grandsons of that 
name; or he devised his son J. his plantation on a cer¬ 
tain river, and he had two plantations there,—in each 
case proof might be heard to show the person or thing 



18 


intended. But evidence cannot be heard to show a dif¬ 
ferent intention in the testator from that which the will 
discloses. 

“Such is the established doctrine of this court, as was 
held in the case of Weatherhead v. Baskervillc, 11 llow- 
357.” 

It is submitted therefore that in its determination of this 
case the Court is limited to a consideration of the fact that 
Mr. Ackland died a resident of the District of Columbia, the 
fget that Duke University has renounced and the further 
fact that he left an unambiguous will. 

In paragraph L of their cross-claim the appellants Olds 
and American Security and Trust Company (App. 27) make 
reference not only to testator’s declared intentions but also 
to “the circumstances which surrounded him at the time of 
the execution of his will”. Why they do so without alleging 
any ambiguity is not clear. As is stated in the above case, 
evidence of surrounding circumstances is admissible onlv 
“to explain ambiguities arising out of extrinsic circum¬ 
stances”. They do not claim any ambiguity arises out of 
the only pertinent extrinsic fact, that is, that Duke Univer¬ 
sity has renounced. 

The above rule and its application, and the limitations 
upon the courts in resorting to evidence of the circumstances 
surrounding the making of a will, is well set out in the case 
of Kaiser v. Bravdenbarrj, 16 App. D. C. 310, 316. There, 
this Court said: 

“Great stress was laid, on the argument, upon the 
word ‘proceeds,’ used in the direction for division, as 
raising an ambiguity that requires the amount and 
character of the testator’s property, and all the circum¬ 
stances surrounding him at the time of the execution of 
i the will, to be resorted to for the purpose of ascertain¬ 
ing his meaning. 

“Surrounding conditions and circumstances may be 
i admissible in evidence as aids in arriving at the mean¬ 
ing of ambiguous words. They are clearly so in order 
to explain ambiguities arising out of extrinsic circum¬ 
stances, as to persons provided for, objects of descrip- 
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tion, and the like; but never to show a different inten¬ 
tion in the testator from that which the will discloses. 
\Y catliershead’s Lessee v. Baskerville, 11 How. 329,357; 
Allen’s Exrs. v. Allen, 18 How. 385, 393; Patch v. White. 
117 U. S. 210, 219; Gilmer v. Stone, 120 U. S. 5S6, 590.” 

The law governing the use of extrinsic evidence to aid in 
the interpretation of wills is most exhaustively discussed in 
an annotation in 94 A. L. R., beginning at p. 26 and ending 
at p. 293. The annotator states that the courts and writers 
who have made anything like a thorough examination of 
the subject have been impressed with its great difficulty and 
with “the painful vacillation and uncertainty which have 
marked the course of the decisions”. He says, however, on 
p. 292 in his concluding remarks to the annotation, after he 
has attempted to summarize the various difficulties that are 
involved in the application of any rule on the subject, that 

“* * * Paradoxically, it is the very strength and per¬ 
suasiveness of the declarations which make courts hesi¬ 
tate to admit them. It is their very directness and force 
which make it appear that their effect is to make a will 
for the testator. But it must be borne in mind that no 
evidence, circumstantial or otherwise, is admissible for 
this purpose; extrinsic evidence of any kind i< admis¬ 
sible only to show the meaning and application of the 
words actually written in the will, and never to show 
the testator’s actual intention independently of the writ¬ 
ten instrument, or to vary, contradict, or add to its 
terms.” 

By applying that rule to the present case, the only thing 
that would be accomplished, if every allegation of fact 
pleaded by the appellants were conclusively proved, would 
be to show testator had an intention independently of the 
will itself and different from that expressed therein. 

It is conceded that testator’s will shows an intention to 
dispose of his entire estate. It is further conceded that 
he intended that his residuary estate should be used for the 
benefit of Duke Universitv in so far as a memorial building 
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on;the campus of that university would be of benefit to it. 
It is respectfully submitted, however, that no words actually 
written in the icill indicate any intention to establish an art 
center in the South or an intention to have his trustees erect 
a building on the campus of the University of North Caro¬ 
lina or the campus of Rollins College, or any other southern 
university either State or adequately endowed, if Duke Uni¬ 
versity should renounce under the will. 

The Cy Pres Doctrine is Not in Force in the District of 

Columbia. 

All appellants are asking this Court to apply the cy pres 
doctrine in this case. They know the doctrine has been held 
to be inapplicable in this jurisdiction, hence they allege that 
Duke University is an associate trustee or a sub-trustee, 
and they ask for the application of the counter part of the 
rule by praying for the appointment of a new trustee or 
“Substitution of trustee in place of Duke University” (App. 
17). Duke is not a trustee in any sense of the word. 

This Court has expressly held that the doctrine of cy pres 
is not recognized in this jurisdiction. In the case of Graff 
v. Wallace, 59 App. D. C. 64, 66 (1929), 32 Fed. (2d) 960, it 
said: 


“In their effort to defeat the will, and meet any sug- 
, gestion that the income could be applied to charity in a 
manner different from that specifically pointed out in 
the will, counsel for appellants earnestly contend that 
the cy pres doctrine, as understood and applied in Eng- 
I land, is not in force in this District. This contention 
is conceded by counsel for appellees. We deem it un¬ 
necessary, therefore, to consider the question for the 
; reason that the doctrine is not in force in this District. 
(Dinwiddie v. Metzger, 45 App. D. C. 310; Dumfries v. 
Abercrombie, 46 Md. 172; Ould v. Washington TTospital 
for Foundlings , 95 U. S. 303 ; 24 L. Ed. 450), and for 
] the further reason that if it were in force it would have 
no application to this case.” (Italics supplied) 

There are numerous other cases in which, even though 
the phrase “cy pres” was not used, our Court of Appeals 
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refused to grant relief similar to that asked in this case. 
George Washington University v. Riggs National Bank, 66 
App. D. C. 389 (1936), S8 Fed. (2d) 771; Columbian Univer¬ 
sity v. Taylor, 25 App. D. C. 124 (1905); Colbert v. Spear, 
24 App. D. C. 187 (1904). 

In order to avoid the foregoing rule, the appel¬ 
lants are trying to term this a suit for substi¬ 
tution of trustee (See caption to answer, App. 14). 
The fact is Olds and the Trust Company themselves were 
named trustees of the trust, the purpose of which was to 
erect a memorial building at Duke University to serve as 
a resting place for Ackland’s remains and a museum for his 
personal effects and possibly to house some objects of art 
and to accumulate income to maintain the building. 
In no respect was Duke made a fiduciary under this will. 
Duke University has refused to accept the benefits and bur¬ 
dens of the bequest. The question before the Court now is 
whether the court below can direct the application of the 
funds to some other university in the south, state or en¬ 
dowed, in accordance with the prayer of Olds and the 
American Security and Trust Company. On the authority 
of the following cases, it is submitted that this is a power 
which our courts cannot exercise. 

In Graff v. Wallace, supra, testator established 
a trust, the income from which was to be used to 
create and maintain a hospital for the care of crippled chil¬ 
dren in the District of Columbia. This was an appeal from 
an order upholding this trust. It was contended that the 
trust was invalid because too long a time would be required 
to accumulate enough money for the erection of the hos¬ 
pital as the testator had provided, and that the doctrine of 
cv pres was not in force in the District of Columbia. Coun¬ 
sel who supported the trust contended, with some 
success in the lower court, that under any cir¬ 
cumstances the trust should not be allowed to fail, but the 
income could, if insufficient for a hospital, be used to main¬ 
tain a ward in an already established hospital. This Court 
held that the provisions of the trust could be carried out 


and the plan for the accumulation of income would not vio¬ 
late the rule against perpetuities. It then treated with 
great detail the suggestion made by counsel for appellee 
that even if a hospital could not be established out of the 
fujid, nevertheless the fund could be applied under the di¬ 
rection of the court to some existing hospital. 

“It, however, is intimated by counsel for appellees 
that if the conditions should at any time require, the 
i equity court would have inherent power to so modify 
details of the testator’s plan for carrying his charitable 
purpose into execution as to make it practicable and 
thereby prevent intestacy. Counsel suggest in their 
brief that: ‘If a fund bequeathed to maintain a hos¬ 
pital is not sufficient for that purpose, a court of equity 
may direct that a ward in an existing hospital be sup¬ 
ported from the testator’s bounty.’ And the learned 
, justice below, in his opinion, suggested that: ‘If it 
should later appear that the income alone should not be 
sufficient, if accumulated for a reasonable time, to ac¬ 
complish the purposes of the testator in the particular 
manner prescribed by him, I think that the court, upon 
proper proceedings, would have the power to have the 
same charitable purposes carried out in some more 
practicable manner.’ ” 

With respect to this part of the lower court’s decision, this 
Court said: 

“The present bequest calls for the establishment of 
a charitable institution, a hospital bearing the name of 
the testator; and the creation of a fund is provided 
from the income of the estate to be expended by the 
trustees for the care of patients therein. Any diver¬ 
sion of the fund to a use not contemplated by the testa¬ 
tor, such as keeping patients in a ward of an established 
hospital, would constitute an unlawful discharge of the 
trust, and the application of the fund to a purpose not 
intended or contemplated by the testator. Such a dis¬ 
position of the income would prevent the accumulation 
of a fund for the establishment and maintenance of a 
hospital and thereby defeat the chief object the testator 
,had in mind. The provisions of the will are explicit, 
and the fund created can only he appropriated under 
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the trust to the erection and maintenance of a hospital. 
The trust is perpetual, and consequently the trustee 
must erect it on land or in connection with property in 
which the fee is vested in the trustees. The trustees, 
for the same reason, would have no authority to enter 
into an arrangement with an existing hospital whereby 
the control or management of the estate would be lim¬ 
ited by or delegated directly or indirectly to the man¬ 
aging board or officers of such existing hospital, or in¬ 
deed to any one else.” (Italics ours.) 

Furthermore, as we have shown, the court expressly said 
the doctrine of cy pres was not in force in this District. 
Appellants contend that the court was speaking of preroga¬ 
tive cy pres rather than judicial cy pres. The use of a fund 
given for the erection of a hospital, to support a room or 
ward in an existing hospital, is “the next best thing” or 
judicial cy pres in its purest form. 

The similarities between the Graff Case and the present 
case are quite pronounced. Testator provided for charity 
by the erection of a hospital. Even though it appeared that 
it would not be possible for a long time at least to erect the 
hospital, the court said it would be beyond the power of the 
court to direct the application of testator’s funds to an ex¬ 
isting hospital, in the absence of any such direction by the 
testator. In the case at bar, testator provided for the erec¬ 
tion of a memorial building, whether it be charitable or not 
is unimportant, on the campus of Duke University. It ap¬ 
pears that the building cannot be erected. We submit it is 
beyond the power of the Court to direct the application 
of the funds in some other way. To do so would be to 
amend the will by the supplying of an omission. 

In George Washington University v. Riggs National 
Bank , 66 App. D. C. 389, SS Fed. (2d) 771 (D. C.), the tes¬ 
tator gave and devised his residuary estate in equal shares 
unto the New York Avenue Presbyterian Church, the 
George Washington University, the American University, 
and the Garfield Memorial Hospital—all of the District of 
Columbia. 
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Since the will was executed less than one month before 
the death of the testator, the bequest to the New York Ave¬ 
nue Presbyterian Church was invalid. The question pre¬ 
sented the court was whether the testator died intestate as 
to the one-fourth of the residue bequeathed the church, or 
whether the three remaining institutions named in the 
residuary clause should take, in equal shares, the portion 
of the residue bequeathed to the New York Avenue Church. 
The court held that the one-fourth so bequeathed passed to 
testator's heirs, and said (p. 390): 

“ * * * While the intention of the testator to dispose 
of all of his estate way appear from the face of the will, 
if a condition later arises which was clearly not contein- 
i plated by the testator, it is not within the power of the 
courts to amend the will by attempting to supply the 
omission. As was said in Pontius v. Conrad, 317 Ill. 
241, 244, 148 N. E. 17, 18: ‘It is true, as the appellees 
! insist, that a testator is presumed to have intended by 
his will to dispose of all his property and leave no part 
of it as intestate estate, and the court will adopt any 
! reasonable construction of the will rather than hold 
i that the testator intended to die intestate as to any of 

■ his property. If, however, the testator has overlooked 
1 a condition which he would perhaps have provided for 

■ if it had occurred to him, the court cannot guess at what 
provision he would probably have made and by construc¬ 
tion read it as a part of his will on the presumption 
that he would naturally have made such a provision if 

i he had thought of it. Moeller v. Moeller, 281 Ill. 397, 
117 N. E. 1002. Where there is nothing in the will it- 
i self to show the intention of the testator as to the dispo¬ 
sition of his property in the condition which has ac- 
\ tually arisen, the court cannot hold that the will 
l disposes of the property in a particular way, on the 
supposition that the testator would probably have dis¬ 
posed of it in that way if his attention had been called 
to the particular circumstances.' ” (Italics ours.) 

In Columbian University v. Taylor, 25 App. D. C. 124 
(1905), testator established a trust with the Columbian 
University to be used for the education of young men in 
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order to fit them for admission to the Naval Academy. It 
was directed that if the Columbian University did not ad¬ 
minister the fund as provided, it should be replaced by 
Johns Hopkins University. Suit was brought by the heirs 
of the testator to void the trust, the allegation being that 
after sixteen years the trust had not been executed. The 
court held that such a gift in trust to an incorporated insti¬ 
tution of learning created a special charitable trust, and 
that since it had been demonstrated that the trust was in¬ 
capable of execution although it was not void on its face, a 
resulting trust would nevertheless arise in favor of the 
heirs at law. The court said (p. 132): 

“ * * * The trust created by the will is not a general 
charitable trust, but is expressly limited for the pur¬ 
poses specified and no other. If the trust has failed of 
its object by reason of the facts alleged and thereby 
comes to an end, the resulting trust at once arose in 
favor of the heirs at law of the testator, enforceable by 
this proceeding in equity.” 

The foregoing cases clearly establish the Ackland trust 
must fail, and that the relief asked for in appellants’ coun¬ 
terclaims cannot be granted. There is an obvious omission 
in decedent’s will. This Court cannot supply that omission 
any more than the court could rewrite the wills of the tes¬ 
tators in the foregoing cases. Nor can this Court apply the 
cy pres doctrine and try to find some use for the trust fund 
other than that prescribed by the will. 

Testator’s Will Makes a Bequest to a Specific Institution 

for a Specific Purpose. 

There are numerous cases in other jurisdictions, as well 
as our own, on quite similar facts which support appellees’ 
position that testator’s will provides a specific bequest to 
a specific institution, and that is all. We will point out a 
few of those cases so that this Court can ascertain the rea¬ 
soning behind the decisions. 
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In the very recent case of Chicago Daily News Fresh Air 
Finn! v. Renter, (1940) 30,3 Ill. App. 237, 27 N. E. (2d) 310, 
the court had under consideration an almost identical set 
of facts. In considering the following case, it should be 
borne in mind that the Illinois courts recognize and apply 
the cy pres doctrine very liberally. Because the court in 
this case covers every phase of the case at bar so well and 
pointedly we quote fully from the opinion. It answers every 
contention of appellants. The facts and pertinent parts 
of the opinion are as follows: 

I “ * * * the issue in this case is whether a bequest under 
the will of David E. Fiske to the Chicago Daily News 
Fresh Air Fund, a charitable corporation, which the 
Fund has renounced, should go to the heirs as in the 
• case of intestacy, or should be awarded to some similar 
i charity under the doctrine of cy pres. (p. 311) 

“The court will adopt any reasonable construction of 
a will rather than hold that the testator intended to die 
intestate, but if he has overlooked something which he 
perhaps would have provided for if it had occurred to 
i him, the court cannot guess as to what his disposition 
might have been. Pontius v. Conrad , 317 Ill. 241, 148 
N. E. 17. In First Trust & Savings Bank v. Olson, 353 
i Ill. 206, 212, 187 N. E. 282, the testatrix in her will said 
i it was not her desire to die intestate, but the court held 
I that as she left no directions with reference to two- 
thirds of the residuary estate it necessarily passed as 
i intestate property. This applied also to legacies for 
which the testator has provided but which have lapsed, 
(p. 311) 

*•#•••••• 

“In the instant case the testator bequeathed part of 
i his residuary estate to the Chicago Daily News Fresh 
Air Fund, the plaintiff. By its complaint the court was 
I informed that it declined to take the bequests as it had 
decided to discontinue its operations. The will of the 
testator made no provision for such a contingency. 
i The court has no way of knowing what the testator 
might have done if he had in mind that the Fund might 
suspend operations. The Attorney General argues the 
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testator would have directed that the property go to 
another charity of similar purpose , hut this is mere 
speculation. The courts cannot guess at what provi¬ 
sion the testator probably might have made. It is well 
established that the intention of a testator must he • 
drawn from the language of the will itself. Dahmer x. 
Wensler, 350 Ill. 23,182 N. E. 799, 94 A. L. R. 1, and in 
Hampton x. Dill , 354 Ill. 415, 420, 18S N. E. 419, 421, it 
was said, ‘the court cannot guess which provision he 
would have made and read it into his will on the pre¬ 
sumption that he would naturally have made such a 
provision if he had thought of it.’ LaRocque x. Mar¬ 
tin, 344 Ill. 522,176 N. E. 734. (p. 311) 

“Upon the trial the Attorney General offered the 
testimony of Mr. George H. Schneider, the trustee of 
the testator's residuary estate, concerning conversa¬ 
tions which he had with the testator about the time of 
making the will. The court ruled that this testimony 
was outside the will and not proper to effect the intent. 
As a general ride parol testimony is competent to prove 
the circumstances of the testator at the time of making 
the will and his relations to his family, hut never t& 
prove declarations made prior to or after the execution 
of the instrument. (Citing cases) 
*•#**#**• 

“In Quimhy x. Q nimby, 175 Ill. App. 367, we held 
that a general charitable intent cannot be deduced from 
the sole fact that the organization named in the will is 
engaged in a particular charitable work. In that case 
the testatrix bequeathed the remainder of her estate to 
the ‘Chicago Waif’s Mission and Training School,’ 
which was organized to provide suitable homes for de¬ 
pendent and needy boys and girls; the will provided this 
remainder should be paid within five years after the 
death of testatrix, provided a certain contingency 
had not occurred: the five years passed and the con¬ 
tingency had not occurred, but by this time the Chicago 
Waif’s Mission and Training School had ceased to 
carry on its work and had turned over all its property 
to a training school for boys which afterwards changed 
its name to the Illinois Manual Training School Farm; 
a bill was filed asking instructions of the court with 
reference to the distribution of the estate; certain heirs 
filed an answer claiming the estate, as did the Attor- 
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ney General and the Illinois Manual Training School 
Farm, the latter claiming the estate under the equi¬ 
table doctrine of cy pres, bv reason of the similarity of 
the work carried on by it to that carried on by the Chi¬ 
cago Waif’s Mission and Training School. # * • The 
chancellor in the Quimby case found there was nothing 
in the will showing a general charitable intention and 
that the estate ought not to be applied cy pres to other 
charitable purposes. We sustained this, saying that a 
general charitable intent to benefit needy boys and 
girls, generally, cannot be deduced from the sole fact 
that the Chicago Waif’s Mission and Training School 
was engaged in charitable work for needy boys and 
girls. We there said (175 Ill. App. p. 37*3) that the 
doctrine of cy pres should be applied 1 if the bequest is 
to a cause or for a purpose or to aid and further a plan 
or scheme of public bene fit’ for then there is evidence 
of a general charitable intent. But inhere the gift is 
not to any cause, plan or scheme of charity, but to a 
specific or particular organization, no general char¬ 
itable intent by the testatrix is indicated and the doc¬ 
trine of cy pres does not apply, (pp. 312-313) 

“ * * * But provision for a number of specific charities 
does not show a general [charitable] intent. Each spe¬ 
cific bequest is to be considered precisely as if it stood 
alone. George Washington University v. Riggs Na¬ 
tional Bank, 66 App. D. C. 389,88 Fed. (2d) 771, 772. In 
Volunteers of American v. Pierce, 287 Ill. 406,108 X. E. 
318, the residuary estate was left to six named chari¬ 
table institutions. The court held that where the share 
each beneficiarv is to receive is in no wav dependent 
upon the number who shall survive, it is not a gift to a 
class but to the beneficiaries distributivelv. There a be¬ 
quest to the Buchanan Anti-Saloon League, which had 
ceased to exist, passed as intestate property to the 
heirs, (p. 313) 

“It is said that in the Quimby case the bequest to the 
charity was conditional and that in the instant case the 
charities will ‘positivelv receive their gifts’. People v. 
Flanagin, 331 Ill. 203, 207, 208, 162 N. E. 848, 60 A. L. 
R. 305, holds that a legatee is under no obligation to 
accept a testamentary gift but it may be renounced. 
The Chicago Daily News Fresh Air Fund has re¬ 
nounced the bequests in the instant will. The legatee 
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having renounced the gift, it does not take effect and is 
as if it had never been made.’’ (p. 313) (Italics sup¬ 
plied) 

In the instant case about the most that can be said of 
Ackland’s charitable intention is that Duke University is 
an educational institution, and from that fact a general 
charitable intent should be inferred. In this connection, 
however, we think it pertinent to refer again to the language 
above, to the effect that “ * * * a general charitable in¬ 
tent cannot be deduced from the sole fact that the organiza¬ 
tion 'named in the will is engaged in a particular charitable 
worh,” 

In Bowden v. Brown, 200 Mass. 269, 86 N. E. 351, it was 
held that a gift to a town for the erection of a building for 
the sick and poor and those without homes constituted a 
specific charity. When the voters of the town refused to 
accept the legacy which was equivalent to a refusal to erect 
the building, as contemplated in the will, the charity was 
held to fail because it was designated for a specific purpose. 
Testatrix provided that the remainder of her property “Be 
given to the town of Marblehead toward the erection of a 
building that should be for the sick and poor, those without 
homes. I leave this in the hands of W. B., M. B. and W. R. 
of Marblehead.” 

In holding that the will manifested no general charitable 
intention so as to permit application of the cv pres doc¬ 
trine, the court said (p. 352): 

‘‘ It was given ‘toward the erection of a building’ by 
the town. The action of the town is equivalent to a re¬ 
fusal to erect such a building. It appears the charity 
cannot be administered in the way stated in the will. 
It therefore must fail altogther unless it can be admin-j 
istered under the doctrine of cy pres. The question 
arises whether the purpose of the testatrix was to give 
her property for this specific charity, or whether he if 
charitable purpose was general, so that the court i^ 
authorized to apply the money to some other charityJ 
similar to that mentioned in the will, under a scheme 
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to be devised for that purpose. It is manifest that the 
amount of the property, which is only about $8,000 is 
insufficient for the erection and maintenance of such a 
i building as the testator contemplated. She expected 
the building would be erected and maintained by the 
, town, with such aid as would be derived from the 
use of her gift. The trust was not for the erection of 
a building bv trustees under the will entirelv from the 
i proceeds of her property. It being impossible to do 
that which the testatrix had in mind, can we discover a 
purpose to do something else of a similar character? 
i We think not. There is nothing to indicate that she in¬ 
tended to make provision generally for the sick and 
poor of the town, or particularly for those without 
homes, unless they could be provided with a home in a 
building to be erected for their use. General provision 
for the sick and poor would seem to include a charity 
much broader than anything in her contemplation. 
The case seems to fall within the class where no intent 
i to use the gift for other charitable purposes can be dis¬ 
covered, if it is impossible to execute the particular 
charity for which provision is made. In such cases the 
charity fails altogether.” 

It is important to note that the courts of Massachusetts 
as well as Illinois apply the cy pres doctrine in a proper 
case, and that our courts do not. 

In the case of Columbian University v. Taylor, 25 App. 
D. C. 124, heretofore cited, suit was filed to void a trust 
created by the will of one Powell and to recover certain 
real estate in the City of Washington and to have an ac¬ 
counting of the revenues from the property. By his will, 
Admiral Powell provided a gift to Columbian University 
in trust, the income from which was to be used for the free 
education of young men in order to fit them for admission 
to the United States Naval Academy. The Court held that 
such a gift in trust to an incorporated institution of learn¬ 
ing created a special charitable trust, and that since it had 
been demonstrated that the trust was incapable of execu¬ 
tion, although it was not void on its face, a resulting trust 
would nevertheless arise in favor of the heirs at law. The 
Court said (p. 130): 
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“We are of the opinion that the provision of the will 
providing for the free education of young men in order 
to fit them for admission to the Naval Academy of the 
United States, and making a devise therefor in trust to 
an incorporated institution of learning, creates a special 
charitable trust. Vidal v. Philadelphia, 2 Howard 127, 
192; 11 L. E. 205, 232; Ould v. Washington Hospital 
for Foundlings, 95 U. S. 303, 24 L. E. 450; Speer v. 
Whitney, 24 App. D. C. 187; 2 Pom. Eq. Jur., Sections 
1019, 1024.” 

In a particularly analogous case, Catt v. Catt, 118 App. 
Div. 742, 103 N. Y. S. 740, the testator made a gift of one- 
half of his property to Iowa State College of Agriculture 
to be used to found scholarships. The court held that the 
college did not have capacity to take as it was merely an in¬ 
stitution conducted by the state itself, without any legal 
entity. The court said (p. 741): 

“ * * * But it is urged that the testator was a graduate 
of the said college, that he knew that it was a state insti¬ 
tution, and that, gathering his intent, this may be con¬ 
strued as a gift to the State of Iowa for the purposes 
pointed out in the will. The rule of construction, which 
calls upon the courts to give effect to the intent of the 
testator, required that the intent should be found in the 
language and purpose of the will itself. We look in 
vain in the will for anything to indicate that the testa¬ 
tor was a pupil of the institution, or that he had any 
other knowledge of its relation to the state than such 
as might be implied from the fact that it is known as the 
Iowa State College of Agriculture and Mechanic Arts, 
which might be the case if it was in fact a private or 
quasi public corporation. There is nothing in the lan¬ 
guage used by the testator which indicates any other 
intention than a gift to this college. * * 

“Unless it can be spelled out that the testator in¬ 
tended to make a gift to the State of Iowa, there is no 
possible ground on which the will in this particular may 
be sustained. As we have already pointed out, such an 
intention is negatived by the language of the will. 
While the facts and circumstances surrounding the 
making of the will may be shown for the purpose of 
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construing the language used, we know of no rule 
which would permit of showing the history of the testa- 
i tor for the purpose of establishing that specific lan¬ 
guage, designating a trustee, was intended to mean 
something entirely different. ’ ’ 

In Gilman v. Burnett , (1917) 116 Me. 382, 102 Atl. 108, 
property was left in trust to establish a home for unmarried 
women who were employed in the straw industry of Massa¬ 
chusetts. It was held that the will did not disclose any gen¬ 
eral charitable intention but a gift for a particular purpose, 
and that since the cy pres doctrine could not be invoked, the 
property passed to the heirs of the testatrix as intestate 
property. It was stated by the court (p. 109): 

“Whether the cy pres rule attaches depends upon 
whether or not the will itself discloses a general char¬ 
itable intention or a gift for a particular charitable 
purpose without that intention. The rule under each 
i state of fact has been clearly stated as follows: ‘If it 
i appears from the will that the intention of the testatrix 
was that her property should be applied to a charitable 
purpose whose general nature is described so that a 
general charitable intent can be inferred, then if, by a 
change of circumstances or in the law, it becomes im¬ 
practicable to administer the trust in the precise man¬ 
ner provided by the testatrix, the doctrine of cy pres 
will be applied in order that the general charitable 
intent which the court regards as the dominant one 
may not be altogether defeated.... But if the charitable 
purpose is limited to a particular object or to a par- 
| ticular institution, and there is no general charitable 
intent, then, if it becomes impossible to carry out the 
object, or the institution ceases to exist before the gift 
i has taken effect, and possibly in some cases after it has 
taken effect, the doctrine of cy pres does not apply, and 
; in the absence of any limitation over, or other provi¬ 
sion, the legacy lapses.’ Teele v. Bishop of Derby. 168 
Mass. 341, 47 N. E. 422.” (Italics supplied) 

There are any number of other cases that could be cited to 
this Court in support of the foregoing contention, but it is 
unnecessary to burden the Court further. The rule is well 
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summarized in the case of Morristown Trust Company v. 
Mayor, etc., Town of Morristown, 91 Atl. 736, 82 N. J. Eq. 
521, in which the Court cites with approval the language of 
Vice Chancellor Kindersley in the case of Clark v. Taylor, 
1 Drew. 642, as follows: 

“ • • There i s one class of cases in which there 

is a gift to charity generally, indicative of a general 
charitable purpose, and pointing out the mode of carry¬ 
ing it into effect. If that mode fails, the court says the 
general purpose of the charity shall be carried out. 
There is another class in which the testator shows an 
intention, not of general charity, but to give to some 
particular institution, and then if it fails because there 
is no such institution, the gift does not go to charity 
generally. That distinction is clearly recognized, and 
it cannot be said that wherever a gift for any charitable 
purpose fails it is nevertheless to go to charity’.” 

The bequest in the case at bar was a specific gift to a 
particular institution for a limited purpose, and not a gen¬ 
eral charitable gift. This being so, even though the doc¬ 
trine of cy pres were in effect in this jurisdiction, which, 
we submit, it is not, this bequest would nevertheless fail. 

In an effort to bolster their claim that the will created a 
general charitable trust, appellants suggest at this time 
that certain so-called plans were an integral part of the 
will. This patently, is an afterthought advanced in the 
hope of curing that which they realized to be a fatal omis¬ 
sion in their case. Certainly if the so-called plans were 
“an integral part of the will” as appellants Olds and the 
Trust Company assert in their Brief (p. 47), as executors 
under the last will and testament of the decedent they would 
undoubtedly have properly carried out their duties as fidu¬ 
ciaries and filed the so-called plans in the probate court 
along with the will to which it was “an integral part”. It 
is submitted that this Court can take judicial notice of the 
fact that the plans have not even yet been filed with the 
Office of the Register of Wills of the District Court. 
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It does not follow from this, however, that the executors 
have been derelict in their duty, for we are sure it is as 
clear to the executors as it is to us that these so-called plans 
do not constitute any part of the will of the testator, and 
have not properly been incorporated therein. This attempt 
by the appellants to have this Court consider the so-called 
plans as incorporated in the will by reference at this stage 
of the proceedings must fail because it cannot successfully 
meet the test of incorporation applicable to cases of this 
character. It is settled beyond doubt that any document 
incorporated into a will by reference must “be clearly iden¬ 
tified as the instrument to which the will refers”, and it 
ihust be in existence at the date of the will. (See Vestry 
v. Bostwick, 8 App. D. C. 452, 465; also Bryans Appeal , 77 
Conn. 240.) 

! The incorporation attempted to be sought in the present 
case does not meet this test. Testator says the memorial 
building should be known as “The William Hayes Ackland 
Memorial” (App. 10); the plans refer to the building as 
“The William Hayes Ackland Museum of Art”. The will 
directs that the building “include an apse for the inter¬ 
ment of my (testator’s) remains”. (App. 10) The plans 
fail to show an apse or anything resembling an apse. And 
while the plans for the interior of the building exclude the 
apse, it is significant that they include many things not 
called for by the will, such as offices, class rooms, studios, 
and a lecture room. It is submitted that upon a fair read¬ 
ing of the will one could not “clearly identify” these so- 
called plans as the ones referred to by the testator in his 
will. This being so, there is no incorporation by reference 
under settled principles of law. If Olds and the Trust 
Company erected a building on the campus of Duke Uni¬ 
versity in accordance with the plans in the record in this 
case, they would violate the positive mandate of the tes¬ 
tator. 

Basically there is no difference of opinion between the 
appellants and the appellees concerning the applicable law 
in this case. The law concerning charitable trusts is well 
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settled. But the application of the governing principles 
of law to the particular facts of a given case has given rise 
to much confusion. It is submitted that an analysis of the 
countless decisions cited by appellants as well as appellees 
dealing with charitable trusts indicates that each case must 
stand or fall on its particular facts. 

These fundamental rules are: 

(1) The will containing the charitable trust must be in 
writing. 

(2) The will must be construed in accordance with its 
terms and plain language, and oral or written declarations 
of the testator or other extrinsic evidence cannot be used 
to alter the plain language used in the will, or to supply 
omissions. 

(3) If the wfill contains patent or latent ambiguity, ex¬ 
trinsic evidence may be employed to ascertain the inten¬ 
tion of the testator, or what was meant bv the language used 
in the will. 

(4) If the will contains a gift to a specific charitable in¬ 
stitution or a gift for a specific charitable purpose, and it 
develops that the institution cannot take or that the spe¬ 
cific charitable purpose fails, then the gift fails. 

(5) If the will on its face shows a general charitable in¬ 
tent on the part of the testator, the courts in some juris¬ 
dictions will aid in the carrving out of that general inten- 
tion by setting up the mechanism necessary to do so. 

(6) If the will on its face shows a general charitable in¬ 
tention and also a description of the testator’s ideas as to 
how that intention should be carried out, the courts in some 
jurisdictions will not let the general intention fail if it 
develops that the testator’s suggested mode of carrying out 
his intentions should prove impossible or impractical. (It 
will administer the gift cy pres.) 

This Court has held, however, that this is not one of the 
jurisdictions in which the cy pres doctrine can be applied. 
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The final judgment of the lower court in this case indi¬ 
cates clearly the basis of its decision. It provides that “the 
language of the will is plain and unambiguous on its face” 
(App. 89); but “Duke University having declined all of 
the provisions of said will, including all the benefits, bur¬ 
dens and responsibilities thereof, and the trust having thus 
become impossible of performance in the particular manner 
set forth in the will, the trust has failed.” 

The Entire Argument of the Appellants Must Fail for the 
Further Reason That It Is Predicated on the False 
Premise That the Testator's Gift Was Charitable. 

I The entire structure of the appellants’ position is 
grounded on the assumption that Ackland’s will created a 
valid charitable gift. It goes without saying that the doc¬ 
trine of cy pres can have no application in the absence of a 
charitable gift. It is submitted that the admitted facts in 
the case at bar and the testator’s complete testamentary 
plan or scheme disclose an underlying motive of self-per¬ 
petuation and personal aggrandizement. Any charitable or 
educational benefits that may flow from his gift are inci¬ 
dental to “the memorial,” “a memorial building in the form 
of a gallery or museum,” “an apse for the interment” of 
testator’s remains, “permanent interment in a marble sar¬ 
cophagus beneath a recumbent statue,” and the placing in 
said building “on permanent exhibition all of my (testa¬ 
tor’s) tangible personal property and effects preserved for 
that purpose.” These directions conclusively show the real 
purpose of the gift, and, without the fulfillment of them on 
the part of the trustee, the real purpose of the testator 
would not be carried out. (See Medical Society of South 
Carolina v. South Carolina National Bank of Charleston, 
197 S. C. 96,14 S. E. (2) 577 (1941); and Appellants’ Brief 
in Case No. 8352, pp. 9-12.) 



37 


CONCLUSION. 

It is respectfully submitted that the judgment of the 
lower court should be sustained and that this Court should 
affirm the finding of that court that Edson B. Olds, Jr., and 
the American Security and Trust Company, as executors 
and trustees, under the will of William Hayes Ackland, 
hold the trust fund set up by the will under a resulting 
trust for the next of kin of the decedent. 
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Attorneys for Appellees, 
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The language of the will itself, properly construed, clear¬ 
ly indicates that bv the creation of the trust which has 
* • 

given rise to this controversy, the Testator intended to 
make an important contribution to Southern art and 
education. As the legal propositions upon which the 
preservation of his charitable purpose are to be 
founded have not heretofore been considered by this court, 
this reply brief is filed and offered as a summary of prin¬ 
ciples contained in cases already discussed, in the hope of 
assisting the court to reach a clear understanding of the 
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cy pres doctrine, and to determine that none of the cases 
upon which Appellees rely justify the destruction of the 
trust. 


Meaning of “General Charitable Intent”. 

I In its earliest origins, cy pres may have been a plan de¬ 
vised by churchmen to enable a testator to save his soul by 
earthly charities. When the charitable scheme failed, the 
ecclesiastical chancellors would channel the donation into 
another scheme. As it developed into the now well-accepted 
doctrine, it became a means of approximating the testator’s 
intention. Where the testator’s donation evidenced a chari¬ 
table spirit and the exact scheme set forth could not be 
followed, the courts of equity had to choose between allow¬ 
ing the property to pass to the next of kin or applying it 
to charity through an approximate scheme. In making the 
choice, the courts followed the time-honored policy of seek¬ 
ing the testator’s intention—namely, what was his general 
inclination in making the charitable donation—was it a 
stubborn adherence to details or was it a dominant chari¬ 
table purpose to which details within a general plan were 
but the means? 

Approaching the case at bar, there can be only one answer 
where the will, after expressing in no uncertain terms the 
desire to exclude the next of kin, contains the following 
provisions: 

“I urge upon my executors and trustees, hereinafter 
named, to carry out as nearly as possible the spirit of 
i my intentions as expressed herein and as may be ex- 
1 pressed to them by other means.” (App. 6-7) 

‘‘I hereby give to my trustees full and complete dis- 
i cretion in connection with the administration of my 
trust estate and in carrying out the directions herein¬ 
above contained, especially those in regard to the con- 
i struction of the building hereinbefore provided for, and 
I I direct that their decision in regard to any matter 
arising out of their administration shall be binding and 
i conclusive upon all concerned.” (App. 12) 


Where a gift is made to a trustee or a charitable institu¬ 
tion for a stated charitable purpose, and the instrument of 
gift does not contain a provision for forfeiture, reverter, 
or gift over, or does not expressly provide that the gift 
shall be limited to the scheme specified and applied to no 
other, the court of chancery, in the exercise of its ordinary 
jurisdiction over charitable trusts, will direct the applica¬ 
tion of the fund to an approximate scheme in the event the 
charitable trust cannot be carried out in the exact manner 
provided by the instrument of gift. A bequest in trust 
for a charitablr purpose is regarded as a perpetual dedica¬ 
tion to the public. In other words, a “general charitable 
intent” is present where a gift is made for a charitable 
purpose, unaccompanied by a provision expressly limiting 
the gift to the plan specified (and for no other purpose 
whatever), or unaccompanied by a provision for forfeiture, 
reverter or gift over. In the event the charitable purpose 
cannot be carried out in the exact manner stated in the in¬ 
strument of gift, as equity regards the property perma¬ 
nently consecrated to a public use free from any claim on 
the part of the heirs, it will frame a scheme to carry out 
the charitable purpose as nearly as possible to the pre¬ 
scribed plan. 

In the instant case, the gift is to these Appellants as 
trustees, for the purpose cf erecting, endowing, and acquir¬ 
ing art objects for exhibition in, a memorial art museum, a 
charitable purpose. If the bequest had been made direct to 
Duke University, with the same provisions that are now 
contained in the will, and Duke University had declined to 
act, the equity court, in the exercise of its ordinary jurisdic¬ 
tion over charitable trusts, would have been required to 
appoint a new trustee to administer the charitable grift. 
Such a gift would have constituted Duke University a 
Trustee instead of these Appellants, and the declination or 
lack of capacity of the designated trustee would not have 
destroyed the charitable gift. In other words, even in that 
case Duke University would have been only a trustee and 
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not a beneficiary. In the instant case, the gift was made to 
these Appellants as trustees to carry out a charitable pur¬ 
pose, and there is all the more reason why Duke University 
should be regarded as an associate trustee and not as the 
intended beneficiary. 

To take a hypothetical case, suppose a testator should 
bequeath a fund of $1,400,000 to the Children’s Hospital of 
this city, a charitable corporation, with directions to use 
$400,000 for the construction and equipment of a building 
on its land adjacent to the present hospital structure, for 
the study and cure of infantile paralysis, and hold the bal¬ 
ance of the fund as a permanent endowment to apply the 
income therefrom for the maintenance and upkeep of the 
building and the purchase of appliances for use therein. 
The refusal of Children’s Hospital to accept the trust and 
to perform the duties contemplated by the testator, and 
tjie consequent unavailability of the site, would not destroy 
the trust, since the gift would be for a charitable purpose, 
t^ie hospital would be only a charitable trustee and the 
beneficiaries would be an indefinite class of the public who 
would benefit by the charitable gift. The cases cited by Ap¬ 
pellants in their main brief clearly show that, in such a 
situation—the identical type of trust created by the Testa- 
tqr in the case at bar—it would be the duty of the equity 
court to appoint a new Trustee and to substitute a new 
scheme for the administration of the charitable gift, which 
would necessarily involve the use of a hew location, so as to 
fulfill the charitable purposes as nearly as possible to the 
plan prescribed by the Testator. 

Review of Cases Cited in Appellees’ Brief in Support of 
Their Contention That Cy Pres Should Not Be Applied. 

On pages 20 to 33 of their brief, Appellees cite a number 
of cases, all of which are hereinafter reviewed, in an effort 
to support their contention that the doctrine of cy pres is 
not applicable in this District and also in an endeavor to 
support their irrelevant argument, which is not applicable 
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to the facts in this case, that a general charitable intention, 
which would justify the application of the cy pres doctrine, 
cannot be deduced from the sole fact that the organization 
named in the will is engaged in a particular charitable 
work. 

In reviewing Appellees’ authorities on cy pres, it should 
be noted that with the exception of the case of Graff v. Wal¬ 
lace, 59 App. D. C. 64, 32 F. 2d 960, already reviewed, which 
contains a dictum relating to the doctrine of prerogative 
cy pres, counsel for Appellees have not cited a single Dis¬ 
trict of Columbia case to support the memorandum opinion 
of the lower court that this Court “has repeatedly held that 
the cy pres doctrine is not in force in the District of Co¬ 
lumbia.” (App. 87). It must therefore be assumed that 
there are no such decisions. Counsel for these Appellants 
have been unable to find any. 

In George Washington University v. Biggs National Bank, 
66 App. D. C. 3S9, 88 F. 2d 771, one-fourth of testator’s re¬ 
siduary estate was devised and bequeathed “unto The New 
York Avenue Presbyterian Church, a religious corpora¬ 
tion.” As the will was executed less than one month prior 
to testator’s death, and the gift was for a religious pur¬ 
pose, the gift was invalid under the District of Columbia 
Code. Clearly the Court could not apply the fund to another 
religious purpose. A charity created in an unlawful man¬ 
ner requires legislation or an exercise of prerogative to 
preserve it. The doctrine of cy pres was not discussed. 

In ColumbianUnivcrsity v. Taylor, 25 App. D. C. 124, the 
gift was expressly limited to the purpose stated “and for 
no other purpose whatever.” The Court correctly held 
that this constituted a special charitable purpose and not 
a general charitable purpose. However, the will contained 
a gift over in favor of Johns Hopkins University in case 
Columbian University failed to administer the fund as 
directed in the will. In a later appeal, the case again came 
before this Court, 35 App. D. C. 68, affirmed in 226 U. S. 
126, and the decree of the lower court dismissing the com¬ 
plaint of the heirs was sustained. Thus, the claim of the 
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heirs to the trust fund was rejected. The case did not 
involve the cy pres doctrine. 

jin Chicago Daily News Fresh Air Fund v. Kerner, 305 
Til. App. 237, 27 X. E. 2d 310, which Appellees seem 
toi cite as their principal authority on the cy pres doctrine, 
the Illinois Court of Intermediate Appeal held that a gen¬ 
eral charitable intention cannot be deduced from the sole 
fact that the organization named as legatee is engaged in 
a particular charitable work. In that case, the bequest was 
made “to the Chicago Daily News Fresh Air Fund, a chari¬ 
table corporation,” no purpose whatever was stated, and 
no plan outlined for the administration of the fund. How¬ 
ever, the Court recognized the well established rule which 
prevails in Illinois and which has been adopted by the courts 
of last resort of almost every state where the principle has 
received judicial consideration, that “cy pres should be ap¬ 
plied "if the bequest is to a cause or for a purpose or to aid 
and further a plan or scheme of public benefit' for then there 
is evidence of a general charitable intent.” (Italics sup¬ 
plied) In the later case of Village of Hinsdale v. Chicago 
Missionary Society. 375 Ill. 220, 30 X. E. 2d 657, cy pres was 
applied where the trust instrument directed the construc¬ 
tion of a library on a particular site, when it appeared that 
the location specified could not feasibly be used. In that 
case, the charitable purpose was almost identical to the 
charitable purpose set forth in the Ackland will. 

In Bowden v. Brou n, 200 Mass. 269, 86 N. E. 351, the 
Court found that the testatrix intended that the sick and 
poor should be treated in the particular building to be 
erected by the Town of Marblehead, “toward” the erection 
of which building she had provided only a part of the funds 
needed for that purpose. 

In Catt v. Catt , 118 Appellate Div. 742, 103 X. Y. S. 740, 
the doctrine of cy pres does not seem to have been discussed. 

In Gilman v. Burnett, 116 Me. 382, 102 Atl. 108, the will 
recited that the home for married women, who were co¬ 
employees of the testatrix in the straw industry of Massa- 
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ehusetts, should be kept in the spot the testatrix loved and 
thought so beautiful. It was impossible to establish a home 
with the funds provided and impracticable to use the de¬ 
signated location. The Court found from the emphasis 
placed upon the location by the language of the will that 
testatrix regarded the location as of paramount importance 

and that she did not want the charitv established in anv 

* •> 

other place. 

In Morristown Trust Co. v. Mayor, etc.. Town of Morris¬ 
town, 82 X. J. Eq. 521, 91 Atl. 736, the gift was to a corpora¬ 
tion called “Society for Providing Medical Attendance to 
the Worthy Poor of the Township of Morris.” No pur¬ 
pose was specified and no scheme was provided for the ad¬ 
ministration of the fund. The case is identical with 
Chicago Daily News Fresh Air Fund v. Kerner, supra. 

Location Cases Further Considered. 

Since all of the authorities agree that even a bequest 
direct to an institution for a charitable purpose evidences 
a general charitable intention which calls for the applica¬ 
tion of the cy pres power, there remains for consideration 
only the question of whether or not the location constitutes 
a part of the mode or the substance of the gift. 

The location cases cited by these Appellants in their main 
brief (pp. 41-43) and also cited in the Court's opinion in 
Village of Hinsdale v. Chicago Missionary Society, supra, 
and the lengthy annotation in 63 A. L- R. 8S0, et seq., fully 
support the view that in their solicitude for the preserva¬ 
tion of charitable bequests, courts of equity, unless other¬ 
wise expressly stated in the instrument of gift, will not 
regard the location as of such importance in the mind of a 
testator as the advantages of the charitable purpose. In 
other words, the will must be construed so as to preserve 
the charitable purpose and also must be interpreted most 
strongly against the donor or his heirs. 

In the present case, the testator understood that Duke 
University, a non-profit educational institution, had indicated 
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it^ entire willingness to act as a charitable trustee and to 
perform the administrative duties necessarily incident to 
the proper operation of the museum. Having named an 
institution for the fulfilment of his educational purposes, 
it naturally followed that the testator would expect to use 
its campus as the site of the museum. However, the site 
was merely incidental and not as important as having a 
proper educational institution. Furthermore, there is noth¬ 
ing in the will itself, or in the circumstances which sur¬ 
rounded the testator at the time he executed his will, to 
indicate that the location loomed so large in his mind that 
if it could not be used, he preferred to have the charity 
fail. That is the test that must be applied, and the Court 
will not indulge in such a presumption unless compelled to 
do so by the express language of the will itself. As stated 
in a large number of cases, where courts have authorized 
a change of location, the designated site is of no more con¬ 
sequence than a variation from the prescribed mode in 
which the charity shall be conducted. In other words, the 
location is regarded as a part of the mode and not the sub¬ 
stance of the gift. 


Conclusion. 

In cases of charitable bequests, equity courts will go to 
the length of their judicial power rather than to permit the 
trust to fail. It is clear from the will that the testator 
intended to dedicate his entire estate to charity, to the ex¬ 
clusion of his heirs. The authorities cited on behalf of the 
trustees indicate that the court has ample power to carry 
out testator’s dominant intention and to direct the trustees 
to administer the charitable trust in association with the 
University of North Carolina, Rollins College, or some other 
southern state or adequately endowed southern university. 
As stated in Gearhart v. Richardson, 109 Ohio St. 41S, 43S, 
142 X. E. 890, 890, where cij press was applied.- 
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“We must inquire what the donor himself would now 
direct, had he lived to witness the present altered cir¬ 
cumstances of the case.” 

Respectfully submitted, 

Frederic D. McKenney, 

John S. Flannery, 

G. Bowdoin Craighill, 

John E. Larson, 

Llewellyn C. Thomas, 
Attorneys for Appellants 
Edson B. Olds, Jr., and 
American Security and 
Trust Company, Execu¬ 
tors and Trustees. 
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“I am free from anv moral obligation to anv of mv 
kindred and at liberty, not only according to law, but 
according to every principle of natural right, to do 
whatever I choose with my own property. All of my 
nearest relatives being already provided with the com¬ 
forts of life and having no claim whatever upon me, I 
make no bequest to any of them except as hereinafter 
appears.” 

With these clear words, unmistakable in meaning, Wil¬ 
liam Hayes Ackland began Item I of his will. 
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i It is natural for a person disposing of his property by 
will to think first and foremost of those near and dear to 
1pm—his wife, his children, his brothers and sisters. But 
Mr. Ackland had no wife, no children, no brothers and sis¬ 
ters—no relatives whatever closer than nieces and nephews. 
Insofar as these nieces and nephews are concerned he did 
not make his home with them, he did not live near them, 
and it is entirely clear that with the possible exception of 
one niece, Mrs. Kaiser, he had no deep feeling or close at¬ 
tachment for any of them. 

Close family and personal ties being largely absent it was 
normal and reasonable that Mr. Ackland should have 
wanted the major portion of his estate used for the fur¬ 
therance of some public or charitable cause in which he was 
interested. Such a cause was the advancement of art in the 
South. He was much interested in art; he was from the 
South; and the cause of art in the South has been much 
neglected. This combination, plus the absence of close fam¬ 
ily attachments, made it the most normal thing in the world 
that he should have selected some great southern univer¬ 
sity, and provided in his will for the erection and mainte¬ 
nance on its campus of an art gallery or museum. 

That is exactly what he did. After making it plain that 
he was free from any moral obligation to his kindred, and 
only wanted them to have such of his property as he spe¬ 
cifically designated that they should have, he went on to pro¬ 
vide that the great bulk of his estate should be used for the 
construction and maintenance on the campus of Duke Uni¬ 
versity of an art gallery or museum. Thus, he wanted his 
property so applied that students and patrons of art from 
all walks of life, particularly those in the geographic area 
where Duke University is situated and from whence many 
of its students come, could through the years reap the con¬ 
tinuing and enduring benefits of the large fortune which 
he had accumulated in his lifetime. A finer or more char¬ 
itable motive is hard to conceive. As long ago as 1891 the 
true beneficial worth to society of a gift of this character 
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was acknowledged by the Supreme Court of Rhode Island 
in the case of Almy v. Jones, 17 R. I. 265, 21 Atl. 616, in 
these words: 

“A nation’s art is the flow-er of its civilization, and 
it is a matter of general interest that it should flourish 
and improve. To see and study some of the master¬ 
pieces of the fine arts, and learn to appreciate their 
excellences, is itself an education that refines and en¬ 
riches the mind. It follows that money for an insti¬ 
tution that offers opportunity for this, while it at the 
same time gives encouragement to artistic production, 
is a public benefit.” 

In the present case, however, since Duke University has 
rejected all benefits and responsibilities under the will, 
unless the gallery or museum which the testator said 
should be constructed and maintained can be constructed 
and maintained on the campus of some southern univer¬ 
sity other than Duke University, this very valuable gift 
will be lost to the cause of development of art in the South 
and apparently will be distributed among his next of kin. 
Thus in a jurisdiction where it is a fundamental rule of 
law’ that a man may dispose of his property in any legal 
manner that he may choose, and where it is a rule that a 
wrill shall be so interpreted as to give effect, if possible, 
to the testator’s intentions, the property of this testator 
would be divided among the very persons who he specifi¬ 
cally and formally declared should not have it. A great 
charitable cause wrnuld thereby suffer and the testator’s 
wishes wrould be defeated. 

The essential and basic question for determination in 
these appeals is whether, despite the declination of Duke 
University, this gift may yet be saved and permitted to 
serve, on the campus of some comparable southern univer¬ 
sity, the cause it was intended to serve at Duke University, 
or whether the gift shall fail and the property be distrib¬ 
uted among persons who the testator in his last will spe¬ 
cifically said should not have it. 
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Among the principal contentions of the appellees are 
that no general charitable intent is manifested in the terms 
of the will, that it is improper to consult extrinsic evi¬ 
dence to determine whether such an intent existed, and 
that the doctrine of judicial cy pres is not in force in the 
District of Columbia. 

IS A GENERAL CHARITABLE INTENT MANIFESTED 
IN THE TERMS OF THE WILL? 

On the question of charitable intent appellees Jeannette 
A.. Noel, et al., state at page 7 of their brief: 

4 ‘All of the appellants base their arguments on the 
erroneous premise that the dominant thought of the 
testator, as expressed by the language of his will, was 
to dedicate his entire estate to the establishment of an 
art museum to benefit and encourage the appreciation 
and study of art. They say that his will contains a gen¬ 
eral charitable intent to that effect. None of the appel¬ 
lants points out the language in the will upon which he 
relies to establish the general charitable intent or the 
dominant thought. ” 

This appellant, the University of North Carolina, accepts 
this challenge. It is correctly suggested in this quoted state¬ 
ment that it is the position of this appellant that the inten¬ 
tion of Mr. Ackland to create a general charitable trust is 
indicated clearly by the terms of his will, and that the court 
below was correct in so finding. Let us look to the words of 
the will and see if this position is not justified. 

After making such specific gifts as he desired to make, 
the testator directed in Item VII of his will that the entire 
balance or remainder of his estate, which represented by far 
the larger part of it, should go to his trustees to be held by 
them in trust. This is the Item of the will with which the 
present controversy is largely concerned. The trustees 
vrere directed to expend not more than $300,000 for con¬ 
struction of a memorial building on the campus of Duke 
University in the form of a gallery or museum, and this 
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building was to include an apse for interment of bis re¬ 
mains. The income from the balance of the residuary es¬ 
tate was to be used, after liquidating certain of the specific 
bequests, for maintenance and upkeep of the building, for 
acquisition and permanent exhibition therein of such ob¬ 
jects of art as might be selected by the governing body of 
the University, and for the enlargement of the building at 
such time or times as the trustees might deem feasible. 

After the building was completed there was to be placed 
therein such of the manuscripts of testator as it should 
prove impossible or impracticable to publish and sell; also 
such of his papers, letters, scrapbooks, etc., as his trustees 
in their discretion should regard as suitable for placing 
and maintaining in the building. There is certainly no 
justification for concluding that any large or major part 
of a $300,000 building would be required to house such of 
the personal effects of Mr. Ackland as were required by 
the terms of the will to be placed therein. What use, then, 
was to be made of the remainder of the building? By the 
express terms of the will we see that the building was to be 
“in the form of a gallery or museum”, and accordingly the 
most logical conclusion is that it was intended to be dedi¬ 
cated to those purposes for which a gallery or museum 
situated on the campus of a great American university is 
normally used. 

When the normal meaning of the words “gallery” and 
“museum” is considered in light of the fact that a large 
portion of the income from this estate was made available 
for the maintenance of this building “and for the acquisi¬ 
tion of such objects of art as may be selected and designated 
by the governing body of Duke University, which objects, 
when acquired, shall be placed in said building on perma¬ 
nent exhibition”, it becomes entirely clear that what Mr. 
Ackland intended was an art gallery or museum on the cam¬ 
pus of an institution of learning such as Duke University 
exemplifies, where works of art could be exhibited to the 
public—or as he stated, where they would be placed on 
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“permanent exhibition”—and where art could be taught 
and learned and generally advanced. In reaching this con¬ 
clusion it is to be emphasized that we do not resort to one 
word of extrinsic evidence or depart in any way from the 
language of the will; the clear intention of the testator, 
to be fairly gathered from the words he used, is that he 
wanted the great bulk of his estate to be applied to the chari¬ 
table purpose of the advancement of art, the place of ac¬ 
complishing this purpose being the campus of a large 
southern university, situated eight or ten miles from 
another great and comparable southern university—the 
University of North Carolina. 

In setting forth his intentions and desires as regards the 
disposition to be made by his trustees of the property he 
left to them, the testator did not confine himself to the 
language to which we have just referred and which alone 
would have seemed sufficient to identify his charitable 
purpose; he went further and sought to destroy completely 
any doubts on the matter and to lay waste, in advance, 
to any interpretative barriers which anyone might seek 
to erect or place in the way of the satisfactory accomplish¬ 
ment of his essential purpose. For example he apparently 
had a feeling, perhaps a premonition, that his next of kin— 
none of whom as we have seen were closer than nephews 
and nieces—might seek, if possible, to defeat his charitable 
gift and grasp his fortune for themselves. So at the very 
outset of his will, as Item I thereof, he made it clear by the 
use of specific terms that he was under no moral obligation 
to any of his kindred, that he was aware of his right to dis¬ 
pose of his property as he saw fit and that he did not want 
his irelatives to have one penny more than he specifically 
provided in his will that they should have. In other words, 
he made it plain that he did not, under any circumstances, 
want them to have any part of the great bulk of his estate 
whiph he directed should be dedicated to the charitable pur¬ 
pose of constructing and maintaining a gallery or mu¬ 
seum. 
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He then went further and stated that he wanted his ex¬ 
ecutors and trustees “to carry out as nearly as possible 
the spirit of my intentions as expressed herein and as may 
be expressed to them by other means”. It will be noted 
from a reading of the will that the terms “executors” and 
“trustees” are not confused or loosely used therein. His 
instructions with respect to matters relating to his spe¬ 
cific bequests, payment of his debts, etc., are always ad¬ 
dressed to “my executors”, and matters relating to the 
administration of the trust are consistently addressed to 
“my trustees”. It is significant therefore that his request 
that the spirit of his intentions be carried out as nearly 
as possible is addressed both to his executors and to his 
trustees—indicating with full clarity that he not only 
wanted his executors to carry out the spirit of his inten¬ 
tions with respect to those matters which were addressed 
to them, but that he wanted his trustees to administer the 
trust so as to carry out the spirit of his trust intentions. 
It is submitted that the most normal and reasonable mean¬ 
ing to be attached to this expressed desire of the testa¬ 
tor that his trust be administered so as to carry out the 
spirit of his intentions, is that if it should for any reason 
prove impossible to construct and maintain and operate 
an art gallery or museum on the campus of Duke Univer¬ 
sity he would like for his trustees to construct and main¬ 
tain and operate such a gallery or museum on the campus 
of a comparable university where the general purpose of 
fostering and advancing the welfare of art could be accom¬ 
plished in a like or comparable manner. In other words, 
it is submitted that this directive to his trustees to carry 
out the trust as nearly as possible so as to accord with the 
spirit of his intentions is a clear indication that he was not 
thinking in terms of Duke University but of a general 
charitable purpose and intention which he had in mind and 
which he wanted carried out. 

And this is not all. In section (d) 8 of Item VII of the 
will he added a separate and special paragraph in which 
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he gave his trustees full and complete discretion in connec¬ 
tion with the administration of his trust estate and in car¬ 
rying out the directions which he had given—particularly 
those in regard to the construction of the building for a 
gallery or museum. The vesting of broad and extensive 
discretion in the trustees is certainly more consistent with 
a purpose to have a general charitable intention carried 
into effect than with a purpose to have a particular and spe¬ 
cific intention executed—which would best be assured of ac¬ 
complishment by the issuance of careful and detailed in¬ 
structions and by confining the trustees to the letter of 
those instructions. 

Some of the factors or circumstances upon which courts 
have relied as indicating a general rather than a specific 
charitable purpose on the part of a testator are the follow¬ 
ing: (1) that the major portion of the estate is left to a 
charity or a charitable purpose; (2) that the testator ex¬ 
plicitly stated that he did not want the bulk of his prop¬ 
erty to go to his heirs or next of kin; (3) that the gift was 
not made directly and outright to the ultimate beneficiary 
but to trustees who were to carry out the testator’s in¬ 
structions; and (4) that the will contains no forfeiture 
provision or gift-over in event of rejection by the named 
trust medium or beneficiary. A number of court decisions 
in which one or more of these factors—all of which are 
present in the instant case—have been relied upon as indi¬ 
cating a general charitable intention are cited at pages 16 
and 17 of our appeal brief. 

The fact already has been mentioned that under the terms 
of the will the gallery or museum building was to include an 
apse for the interment of the remains of Mr. Ackland, and 
that under certain conditions his papers, manuscripts, etc., 
were to be placed there. His next of kin have seized upon 
these memorial features of the will as indicating that the 
primary purpose of the testator in creating this trust was 
not charitable but was to memorialize himself. This con¬ 
tention is sufficiently stated in the following sentences from 
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pages 21 and 36 of the brief of appellees, Jeanette A. Noel, 
et al.: 

“The fact is Olds and the Trust Company themselves 
were named trustees of the trust, the purpose of 'which 
was to erect a memorial building at Duke University to 
serve as a resting place for Ackland’s remains and a 
museum for his personal effects and possibly to house 
some objects of art and to accumulate income to main¬ 
tain the building.” 

“It is submitted that the admitted facts in the case 
at bar and the testator’s complete testamentary plan 
or scheme disclose an underlying motive of self-per¬ 
petuation and personal aggrandizement.” 

Now let us analyze these statements in light of the pro¬ 
visions as actually contained in the will and see if there 
is any justification for them. The will provides that the 
memorial building in the form of a gallery or museum shall 
“include an apse for the interment of my remains” and 
that upon completion of the building the remains shall be 
transferred to the apse “for permanent interment in a 
marble sarcophagus beneath a recumbent statue”. These 
words carry no expression or manifestation of a primary 
purpose, as the next of kin contend, that the testator’s 
property or even the major part of it shall be applied to 
the construction and maintenance of a monument to him¬ 
self: the will says merely that it shall be applied to the 
construction and maintenance of a memorial building in 
the form of a gallery or museum and which shall include 
an apse. There is no directive as to the size of the apse; 
no suggestion whatever that it shall constitute the prin¬ 
cipal or dominating part of the building. So long as the 
apse is sufficiently large to permit interment of the re¬ 
mains of the testator in a marble sarcophagus beneath a 
recumbent statue, the terms of the will, as placed there by 
the testator, are satisfied. It must be large enough to ac¬ 
complish that simple purpose; it need be no larger because 
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there are no words in the will which suggest or even in¬ 
timate that it shall be larger, and there is no basis or 
justification for reading such words into the will. It is 
submitted again that no major part of the $250,000 or 
$300,000 to be used in constructing the building would be 
required to satisfy adequately this provision, 
i It is further provided in the will that such of testator’s 
books, scrapbooks, letters from prominent persons, auto¬ 
graphs, other papers, pictures, portraits, works of art, 
etc., as his trustees “in the exercise of their discretion, 
deem suitable to be placed and maintained in the memo¬ 
rial” shall be placed or exhibited in the building. It is 
discretionary with the trustees; they may or may not place 
these items in the building, as they see fit. It is 
submitted that if, as is contended on behalf of the next of 
kin, the foremost and primary purpose of the testator was 
the construction and maintenance of a monument to himself 
in the form of a museum for the preservation and display 
of his property he would not have made it discretionary 
with his trustees as to whether most of his property should 
or should not be placed there. 

i He directed that, if possible, his manuscripts be published 
and that only in the event it proved impossible or imprac¬ 
ticable to arrange for such publication they should be pre¬ 
served in the building. The conclusion seems entirely jus¬ 
tified that the testator had some reasonable belief or at least 
a hope that these manuscripts would be published. In any 
event the terms of his will clearly indicate that his first 
wish, his primary desire, with respect to these manuscripts 
was that they should not be placed in the building for public 
exhibition to memorialize himself, but that they be pub¬ 
lished and sold. Thus it was entirely possible, and in the 
mind of the testator at the time he made the will it may 
even have been considered probable, that not a single manu¬ 
script or letter or autograph or scrapbook or other article 
of personal property of the testator would ever be housed 
or exhibited in this building. This is hardly in keeping with 


any primary purpose to memorialize himself through the 
construction of a monument in the form of a museum for 
the preservation and display of his property. 

When the terms of the present will are properly and 
fairly analyzed and considered in accordance with their nor¬ 
mal and natural meaning, it is entirely clear that the testa¬ 
tor directed that a $250,000 or $300,000 art museum or gal¬ 
lery be constructed and maintained on the campus of Duke 
University, that in that building there should be included 
an apse for the interment of his remains in a marble sar¬ 
cophagus beneath a recumbent statue, and that subject to 
certain conditions and contingencies some of his personal 
effects should be placed there. That is what the will says, 
that is all it says on this point, and that is what it means. 
The dominant and principal purpose, clearly stated, is the 
dedication of most of his large estate to the charitable pur¬ 
pose of constructing, maintaining, developing and enlarg¬ 
ing a museum or gallery of art on the campus of a large 
southern university. It is true that the campus of Duke 
University is specified as the site, but this does not detract 
from the general character of the charitable purpose. In 
many cases where the courts have found a general chari¬ 
table purpose to exist, a specific institution or organization 
has been named. In this connection attention is invited to 
the following language of the court in In Re Mears Estate, 
299 Pa. 217,149 Atl. 157: 

“That he designated particularly Harvard Univer¬ 
sity as the instrument by which the purpose of his be¬ 
quest might be materialized is evident; and that he ex¬ 
pected it would become such instrument is plain. But 
neither the trustee named, nor the plan decedent men¬ 
tioned to effectuate his intention, constitute the sub¬ 
stance of his gift, and, particularly in cases of this 
character the law regards the kernel rather than the 
shell.” 

It is true also that the testator manifested a desire to per¬ 
petuate his memory as the founder of the museum or gal- 
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lery. But as stated by the Supreme Court in Jones v. Hab¬ 
ersham, 107 U. S. 174, “The directions tending to perpetu¬ 
ate the memory of the founder do not impair its public char¬ 
acter or its legal validity”. Again in the case of Massa¬ 
chusetts Institute of Technology v. Attorney General, 235 
Mass. 288, 126 N. E. 521, which involved the giving of the 
residual estate of Charles Pratt to the Massachusetts Insti¬ 
tute of Technology to found the “Pratt School of Naval 
Architecture and Marine Engineering”, the court stated: 

i 

“The direction to erect a memorial of bronze in the 
interior of the building is a mere incident in the con¬ 
struction of the building; and the testator’s motive to 
commemorate himself and family does not prevent the 
main purpose from being charitable.” 

That the maintenance of a tomb or monument is permissi¬ 
ble where it is merely incidental to the maintenance of a 
building is clearly indicated by authorities cited at page 13 
of our appeal brief. 

As further indicated in our brief at page 17, and as is 
clearly exemplified by the cases there cited, the courts have 
on numerous occasions found a general charitable purpose 
to exist on much less evidence than is available in this case. 
In the case of Hubbard v. Worcester Art Museum , 194 Mass. 
280, 80 N. E. 490, for example, the Supreme Judicial Court 
of Massachusetts used the following language: 

i 

“The charitable purpose may be implied in the name 
or object of the devisee. * * # The object of the devisee 
as a legally established public charity, was well known 
to the testator. To state the same proposition in other 
language, an implication to create a public charity may 
arise, ‘from the character of the body to which the gift 
is made, or from publicly avowed purposes of its or¬ 
ganization and action.’ ” 

So in the present case the testator was well aware that Duke 
University is a large southern educational institution and 
that the purposes to which it is devoted are educational in 
nature. Certainly he knew that Duke University was not 


13 


engaged in and would not be interested in any activity or 
purpose to memorialize him as an individual. The Univer¬ 
sity is engaged in the accomplishment of general educa¬ 
tional purposes and it is such a purpose that one making a 
bequest such as that here under consideration would nor¬ 
mally and reasonably have had in mind. 

As repeatedly stated herein, the conclusion that the trust 
in this case is a general charitable trust is gathered from 
the will and not from extrinsic evidence. It is contended on 
behalf of the next of kin that the terms of the will, consid¬ 
ered alone, disclose that the testator’s principal purpose 
was not charitable but selfish—to memorialize himself. It 
is perfectly obvious that the terms of this will do not and 
cannot, at one and the same time, disclose a clear intention 
to establish a general charitable trust and a dominant sel¬ 
fish non-charitable intention to memorialize himself. The 
existence of one of these intentions precludes the existence 
of the other. While it seems perfectly clear to this appel¬ 
lant that a general charitable purpose is shown by the terms 
of the will, if there is any real doubt in the mind of the court 
as to what the testator meant by the terms used, it then 
becomes proper to look to extrinsic evidence. And if ex¬ 
trinsic evidence is consulted—that is if consideration is 
given to the terms of Mr. Ackland’s prior will, the reasons 
which prompted him to make a new will, his desires respect¬ 
ing the disposition of his estate as indicated by his state¬ 
ments and course of conduct during the last years of his 
life—it becomes perfectly apparent that he did intend to 
create a general charitable trust. The representatives of 
the next of kin are extremely anxious that no extrinsic evi¬ 
dence be introduced in this case. This appellant, as previ¬ 
ously stated, believes the language of the will clearly ex¬ 
presses a general charitable purpose and that it is unneces¬ 
sary to look outside the will; but if the court considers that 
there is any doubt as to what the testator intended then 
this appellant is perfectly willing that extrinsic evidence be 
consulted as an aid to the court in reaching a clear and 
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complete understanding of the testator’s purpose. This 
extrinsic evidence will merely serve to verify that by the 
words used in the will the testator intended to say what we 
contend that he clearly did say—namely, that he wanted the 
major portion of his estate to be used in executing or carry¬ 
ing out his general charitable purpose to advance and 
benefit art. 

I THE CY PRES DOCTRINE IN THE DISTRICT OF 

COLUMBIA. 

As we have seen, the lower court was of the opinion that 
this court had held that the judicial cy pres doctrine is not 
in force in the District of Columbia—and although the pre¬ 
siding judge made it clear that he thought the doctrine 
should be applied here, he indicated that he did not feel jus¬ 
tified in applying it until the sanction of this court had first 
been obtained. In concluding that this court has held the cy 
pres doctrine not applicable in this jurisdiction, the court 
below relied principally upon Graff v. Wallace , 59 App. D. 
C. 64, 32 F. (2d) 960. The Wallace, case is considered and 
discussed at some length in our appeal brief at pages 18 
to 23. As there pointed out, the statement by this court in 
the Wallace case that the cy pres doctrine “is not in force 
in this jurisdiction” was made with reference to the doc¬ 
trine of prerogative and not judicial cy pres. 

Furthermore even if it be considered that this court had 
reference to judicial cy pres, the fact remains that the state¬ 
ment was dictum. The court itself so indicated by stating 
that whether the doctrine is or is not in existence in this 
jurisdiction “it would have no application to this case.” It 
is, of course, well settled that general expressions contained 
in a former opinion, and which were not essential to the dis¬ 
position of that case, are not to be regarded as controlling 
or binding upon a court in connection with its determina¬ 
tion of a subsequent case where that point is directly in- 
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volved. Coen v. American Security Company of New York , 
120 F. (2d) 393, 400, and cases there cited. 

It is not believed a single decision of this court can be 
found where it has been held, with the issue directly be¬ 
fore it and necessary of determination in order to dispose 
of a case properly, that the doctrine of judicial cy pres is 
not in force in the District of Columbia. However, even 
if it be assumed, as the court below has found, that this 
court has held the doctrine of judicial cy pres not to be 
in force in the District of Columbia, that decision is only 
binding in the case now before it to the extent that it 
represents sound legal doctrine. United States v. Minne¬ 
sota , 113 F. (2d) 770, 774, Eighth C. C. A.; Helvering v. 
HaJdock , 60 Sup. Ct. 444, 451, 309 U. S. 106,119. This being 
the case, let us look at the doctrine of judicial cy pres for 
a moment and consider whether it is entitled, on its merits, 
to a settled place in the jurisprudence of this jurisdiction. 

The doctrine of judicial cy pres is not a creature of stat¬ 
ute. It has been evolved as a general equitable doctrine 
in the conscience of courts as an essential attribute of general 
jurisdiction over charitable trusts. Before cy pres becomes 
an instrument of equity there must as a prerequisite exist 
a valid charitable trust. There must be more than the cre¬ 
ation of a valid charitable trust—and a general charitable 
purpose manifested—the particular method provided for 
carrying out the charitable purpose or putting it into effect 
must have failed. When this situation arises, and it has 
arisen in this case, courts of equity are empowered to di¬ 
rect performance of the trust as nearly as possible in con¬ 
formity with the wishes of the testator. This, as \re un¬ 
derstand it, is the doctrine of judicial cy pres. 

It is a doctrine winch has been recognized, accepted and 
applied by state and federal courts of this country, includ¬ 
ing the Supreme Court of the United States, for many, 
many years—or virtually since the beginning of our pres¬ 
ent judicial system. It is in keeping with another and 
well established equitable doctrine which was expressed 


by the Supreme Court in the case of Ould v. Washington 
Hospital, 95 U. S. 303, and which involved this jurisdic¬ 
tion, in these words: 

“Charitable uses are favorites with courts of equity. 
The construction of all instruments where they are con¬ 
cerned is liberal in their behalf .’ 9 

And why, as a matter of sound logic and natural justice, 
should not the great majority of the courts of this country 
have embraced the doctrine of judicial cy pres? In so do¬ 
ing they have not only served the public interest, but have 
made it possible for the wishes of testators respecting the 
disposition to be made of their property to be substantially 
carried out. Thus by applying the doctrine the courts have 
upheld the sanctity of wills, of the right of every man at 
death to dispose of his estate as he sees fit. All we are 
asking in this case is that this court make it possible for 
Mr. Ackland’s property to be dedicated to the splendid 
general charitable cause that he wanted it to serve and that 
it not be diverted to the hands of comparatively distant rel¬ 
atives who have no just claim to it whatever as a matter of 
natural right. We are asking this court to exercise a power 
vested in it as a court of general equitable jurisdiction in 
a manner that will serve an important public interest as 
well as the cause of justice. 

The hostile attitude of the few courts in this countrv 
which do not yet apply the judicial cy pres doctrine, is 
attributable largely to misunderstanding of the doctrine. 
Thus in his outstanding work on Trusts and Trustees (1935) 
Mr. Bogert stated in Volume 2, section 433, at page 1298: 

“The reasons for the refusal to recognize the cy 
, pres power in these states seem to be, first, that the 
courts have looked upon cy pres as a rule of arbitrary 
disposition, giving the chancellor power to remake 
deeds and wills and to allocate capital or income ac¬ 
cording to his own social or religious views; and, sec- 
i ondly, that cy pres in the minds of many judges has 
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come to be associated with royalty and monarchial priv¬ 
ileges and hence has become distasteful to officials in a 
democratic country. Some of the prejudice naturally 
attaching to the prerogative cy pres has become fixed 
upon the judicial cy pres by a loose course of reason¬ 
ing.’ ? 

As we have seen the doctrine of cy pres does not give courts 
of equity authority to dispose of a testator’s estate accord¬ 
ing to the wishes of the judges; the court is merely em¬ 
powered to distribute the estate as nearly as possible in 
accordance with the testator’s general charitable intentions 
—or in other words as the evidence indicates that the testa¬ 
tor w r ould have wanted it distributed. Furthermore, any 
feeling that judicial cy pres is associated with royalty or 
monarchial privileges results from confusing judicial cy 
pres with prerogative cy pres—from a misunderstanding 
of the true meaning and scope of the term. Thus even in 
those states w’here the doctrine has not been embraced it has 
not been rejected on its merits but rather because of a lack 
of understanding as to its true nature, purpose and effect. 
The general trend of judicial thought on the subject is be¬ 
lieved to be epitomized by Judge Durfee of the Supreme 
Judicial Court of Rhode Island in the case of Pell v. Mercer, 
14 R. I. 412, at page 436, as follows: 

“There is no branch of the law wrhich has been more 
diligently explored than that which relates to charitable 
uses and to the exercise of the cy pres pow T er. The re¬ 
sult has been to create or confirm the belief that the 
pow r er, apart from the prerogative powrer, is a regular 
chancery power, and that there is no reason ivhy any 
court , invested with full chancery poicers, and untram¬ 
meled by precedent or legislation , should not assume 
and exercise it .” (Emphasis supplied) 

It is respectfully submitted that if this court has ever 
ruled, which we believe it has not, that the doctrine of cy 
pres is not in force in this jurisdiction, then any such deci¬ 
sion is not in conformity with the weight of well considered 
authority on the subject in this country, and a decision in 


18 


the present case which is in harmony with the general rule 
should now be rendered. 

Surely the court will look into the mind, the thought proc¬ 
esses, of William Hayes Ackland as he considered the giv¬ 
ing of the bulk of his estate to this general charitable pur¬ 
pose. When you follow the continuity of his mind and his 
unbroken determination, you must conclude that he not only 
knew that the South where he was born had no art galleries 
or museums in any institution of higher learning, but he 
knew more than this. He knew the reason why the South 
had never been able to possess art galleries and museums 
as a cultural by-product of higher education. He knew that 
poverty was the reason. 

He therefore selected that area of the South where more 
students are assembled than any other section of the South. 

Whether his broad benevolence and unstinted charity was 
to be located on the grounds of Duke or Chapel Hill (the site 
of the University of North Carolina) he knew that this was 
the proper general location for its fruition and that here 
the blessings and benefits he bestowed would contribute in 
fullest measure to the flowering of art culture in the South, 
and at the same time give full effect to his general chari¬ 
table intentions. 

He must have known that at Duke or at Chapel Hill 
(only ten miles apart) he would make available to thou¬ 
sands of university men and women the precious possibili¬ 
ties that dominated his generous mind. He must have 
known that Duke and the Consolidated University of North 
Carolina, together with the other institutions of higher 
learning within easy reach, total more than 15,000 students. 
He must have known that the graduate schools of Duke and 
North Carolina combined are greater than all the graduate 
schools of the South. He must have felt as he looked across 
the years that he was locating his benefactions in a seat of 
expanding culture, and the concentrated center of higher 
education in the South. 

■Stripped of all technical legal phraseology the real issue 
we are placing before this court, and upon which we ask a 
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determination favorable to our position, is simply this: 
Shall the estate of William Hayes Ackland fall into the 
hands of his nieces and nephews and more distant relatives 
or shall it spread its benefits to humanity as his heir as an 
educational, charitable and public gift by means of which 
uncounted generations may receive its blessings ? 
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